


Attachment 4



MACKENZIE &ALBRITTON LLP

Attachment 4



April 21, 2022 
Page 2 of 7 
 

Attachment 4



April 21, 2022 
Page 3 of 7 
 

Attachment 4



April 21, 2022 
Page 4 of 7 
 

Attachment 4



April 21, 2022 
Page 5 of 7 
 

Attachment 4



April 21, 2022 
Page 6 of 7 
 

Attachment 4



April 21, 2022
Page 7 of 7

Attachment 4



Attachment 4



2

ordinance is the elimination of the mock up installations. It has been determined to be infeasible to
meet this requirement with extensive engineering, permitting and installation requirements.” But then
in section titled, Consideration, (O.2.) it does say: “….and provide such mock ups as may be necessary to
evaluate the impact of the design.” I remember that the MVNA mock up, of all the devices that were
going to be on the pole, was very powerful to the Commission, the audience and the newspapers. A
visual is what most people understand. I hope that the commission will question the difference
between what is said in the Planning Commission Agenda Report and what is in “O.2.” for
clarification. We need mock ups to talk to most of us who rely heavily on visuals. This is especially
important since aesthetics is still in the control of the cities. I agree that a “mock up” at each location
would be too much to ask, but “A Mock up” of the exact size, look, etc. is a reasonable request.

I want to thank the members of the Wireless Ordinance Subcommittee for all the work they did to
improve this ordinance. None of the work they did should be deleted, or watered down. It is important
to all the people who fought so hard against Extenet that the City follow through with the direction from
the Wireless Ordinance Subcommittee.

Thank you, Pat Venza
Monterey Vista Neighborhood Association member
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TO:    Planning Commission-City of Monterey 
FROM:  City of Monterey resident, Jeana M. Jett 
CC:  City Council 
RE:  Wireless Communication Ordinance Update-2022 
DATE:  April 22, 2022 
 
 
Why is it so difficult for appointed commissioners—and, in fact, elected council members—to 
understand and act upon the fact that the City of Monterey Residents do not want cell towers in their 
neighborhoods for many reasons? 
 
The City of Monterey’s proposed Wireless Communications Ordinance—as developed by the well-
intentioned, well-represented, and tireless Draft Committee—falls short of protecting residents from 
the effects of cell towers installed in residential areas.  It also falls short of protecting the City of 
Monterey from protracted lawsuits. 
 
Sophisticated local governments rely on Smart Planning Objectives grounded in factual determinations 
as to whether wireless applicants have provided iron-clad, stringently researched, evidence-based data. 
 
Sophisticated local governments incorporate procedural, factual guidelines into their written Wireless 
Communications Ordinances, thusly, protecting residents and minimizing lawsuits. 
 
Note the following: 
1.  The Federal Telecommunications Act of 1996 states that local government has the right to regulate.   
 
The City of Monterey should not fear lawsuits if its Ordinance designates and incorporates strong 
evidentiary standards (excluding “propagation maps” now judged in the 9th Circuit Court to be unreliable 
in field tests, and confusing due to reliance on proprietary software) and the specific factual evidence on 
which decisions are based.  The FCC makes it clear that it does not wish to play a zoning arbitrator role 
when municipalities fail to designate specific criteria and evidentiary guidelines in their ordinances. 
 
2.  The City of Monterey Staff and the City “Director” as designated in the Wireless Communications 
Ordinance must themselves handle the applications rather than outsource this responsibility to 
consultants who may/may not have vested and/or monetary interests in the outcomes.  
 
Staff and the “Director” must take responsibility for the content of reports and the required research. 
 
3.  If the City of Monterey considers hiring wireless communication consultants, Residents must be 
notified.  Administrative decision-making must be eliminated from the Ordinance. 
 
Please do not give away the City’s powers of local control.   
Strengthen the Wireless Communication Ordinance.   
 
Thank you for your attention. 
 
 
 
Jeana M. Jett, Resident of Monterey 
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Kristin Dotterrer
Monterey Vista Neighborhood Homeowner/Resident

April 26, 2022

Re:  Wireless Ordinance City Code Update

Dear Monterey Planning Commissioners Sandra Freeman, Hansen Reed, Michael Brassfield, 
Michael Dawson, Daniel Fletcher, Terry Latasa, and Stephen Millich:

In the years-long aftermath of Verizon’s attempt to saturate our residential neighborhoods with 
ugly cell towers, the residents of Monterey Vista, Old Town, and Skyline are weary of the long 
process of updating the wireless ordinance.  But in this moment please recognize that the 
impetus was a citizen-led effort to strengthen city code in order to retain as much local control of 
wireless facility placement as is legally permissible.  

Please consider hiring the legal expert on reviewing wireless ordinances, Andrew Campanelli, 
who only charges a fraction of what it cost the city to consult with Van Eaton.

It is absolutely essential that the ordinance require minimum distance setbacks from 
homes and schools, and between facilities.  The City of Calabasas requires a 1000 foot 
setback, for example.  High-powered, high-frequency (small cell) wireless facilities do not 
belong in Monterey’s residential areas.

This ordinance must also include the following:

• Protective fall zones of at least 1.5 times the height of any monopole between facilities and
any occupied structures.

• All applicants to be required to complete and submit a Site Survey for rights-of-way facilities.

• Mailed notices to residents and businesses of any non-emergency temporary cell towers 
within 500 ft or more describing their purpose and duration and nonuse of generators.

• Require “technically sufficient and conclusive proof with verifiable clear and convincing 
evidence” to support the applicant’s claims of an effective prohibition.  The ordinance should 
give weight to customer evidence and testimony of reliable service, carrier’s online and in-
store coverage maps, dropped call data, study of alternative less invasive locations, drive 
test data, etc. instead of just taking the word of the applicant based on their confusing, 
unclear and easily-manipulated self-generated propagation maps using their “proprietary 
software."  

• Designs that are stealth and do not decrease the character and beauty of our unique City 
and neighborhoods. We want all equipment that can be put underground to be there. 

• Independent review of RF reports submitted by applicants.

Thank you for your consideration of this weighty issue.  Sincerely, Kristin Dotterrer
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To Planning Commissioners: 
 
The Monterey Wireless Ordinance must be strengthened to protect homes and schools. The 
current ordinance does not offer maximum protection to the residential zones or schools.  
 
Here are examples on how the Monterey Planning Commission can strengthen its wireless 
ordinance: 
 
1.We want required setbacks (distance) from homes and schools as well as between 
facilities (at least 300 feet or more) Calabasas requires 1000. 
 
2. We want protective fall zones of at least 1.5 times the height of any monopole 
between facilities and any occupied structures. 
 
3. We want all applicants to be required to do and submit a Site Survey for rights of way 
facilities. 
 
4. We want mailed notices to residents and businesses of any non-emergency 
temporary cell towers within 500 ft or more describing its purpose and duration and 
forbid use of gas generators.  
 
5. Applicants often make false claims of effective prohibition and coverage gaps to get 
around code requirements and into neighborhoods. The ordinance needs to require 
“technically sufficient and conclusive proof with verifiable clear and convincing 
evidence” to support their claims of an effective prohibition and the ordinance should 
give weight to customer evidence and testimony of reliable service, carrier’s published 
online and in store coverage maps, dropped call data, study of alternative less invasive 
locations, drive test data, etc. and not just take the word of the applicant based on 
confusing and unclear and easily manipulated self-generated propagation maps using 
proprietary software. Proof is what the Federal Communications Act and Ninth Circuit 
Case Law requires of a high order by clear and convincing evidence in order for 
applicant providers to get around  local codes and ordinance requirements. The 
language in the ordinance needs to spell this out. 
 
6. We want only designs that are stealth and do not decrease the character and beauty 
of our unique City and neighborhoods. We want all equipment that can be put 
underground to be there. We want independent confirmation of rf reports submitted by 
applicants. 
 
Please do not leave Monterey neighborhoods and schools vulnerable, 
Dr. Dylan J. Witt and Natasha Witt 
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May 8, 2022  
 
To:  All Planning Commissioners, City of Monterey 
 
Sandra Freeman,  Hansen Reed,  Michael Brassfield,  Michael Dawson,  Daniel 
Fletcher,  Terry Latasa, and  Stephen Millich.   
 
Dear Planning Commissioners of Monterey,  
 
A few years has passed since we were present in that overly crowded City Council 
Chambers on March 15, 2018 with unhappy residents opposing the Verizon Cell Tower 
plan to threaten their neighborhood, homes, and schools.  Now, with the distraction of 
the pandemic we are learning that the Wireless Ordinance originally drafted by the 
appointed Sub-Committee of selected neighbors, has been re-written, changed, and 
weakened again with different language and will allow countless and powerful 5G cell 
antennas to be still installed close to our homes.  With the Wireless Ordinance draft 
written as it is there is not even a setback of footage required on these radiation emitting 
antennas.  
 
Honorable Planning Commissioners, you must understand that the residents that fought 
so long for their right to choose in their own neighborhood would be completely 
outraged at the Wireless Ordinance being re-written, only to allow these 5G radiation 
antennas to be installed close to their homes, businesses, and schools.    
 
You are aware of the vital issues, especially in our natural and sensitive environment 
being filled with electromagnetic waves of 5G high frequency RF radiation going 24/7.  It 
is clear there is a threat as Hazard signs are posted on the never tested 5G radiation 
equipment, so it’s clear why residents don’t want them close to an occupied building.  
Also, remember what we covered before, that this radiation definitely generates extreme 
heat and the equipment, especially the antennas gets intently hot.  Why would anyone 
living in an environmentally sensitive neighborhood want 5G antennas close to their 
homes or schools with the intense heat they generate?   With global warming and intent 
fires on the rise why would we want these intently heated cell antennas peppered 
through our natural and vulnerable environment, close to our homes where we hope to 
sleep in safety?  Remember, August 2020 was not so long ago with the lightning fire 
storm and Monterey was extremely fortunate to only experience a heavy blanket of 
other people’s ashes. 
 
This is what we the residents of Monterey are demanding for our protection and peace 
of mind as necessary in the Wireless Ordinance:   
 
The Neighbors Request:  We want the Wireless Ordinance to require a setback 
distance of these antennas from our homes and schools, and we would like to match 
what Calabasas, CA has demanded and achieved as a setback of 1,000 feet. 
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The Neighbors Request:  Especially in our environmentally sensitive city of Monterey, 
we want all equipment that can be put underground to be placed there for aesthetics 
and fire prevention safety.  We want only designs that are unnoticeable and concealed 
and do not ruin or decrease the beauty of our natural sanctuary.   
 
The Neighbors Request:  We want a protective fall zone from the height of any antenna 
mounted on a monopole to be at least 1.5 times the space height between the poles to 
an occupied building.   
 
The Neighbors Request:  For any temporary and non-emergency cell towers within 500 
feet, the residents want mailed notices stating their time of use and their purpose.   
 
The Neighbors Request:  The Wireless Ordinance should give credibility to customer 
evidence of the residents and their testimony of reliable service, instead of just taking 
the word of the applicant based on their vague and confusing, statements of a coverage 
gap.  For instance, here in Monterey one of the signers of this letter had Verizon 
coverage for many years and there has been absolutely no dropped calls or static or 
interference whatsoever and the phone reception is perfect. 
 
The Neighbors Request:  For rights-of-way facilities, we want applicants to submit for 
review a Site Survey for safety and consideration of the residents. 
 
The Neighbors Request:  We want an independent review of RF radiation reports 
submitted by the applicants. 
 
We want to thank you Planning Commissioners for taking the extra care and time in 
considering the needs of the residents that live in Monterey, and for the extreme 
importance of the Wireless Ordinance to be written as strongly and clearly as possible 
to protect our health, our lives, our homes, and our unique and irreplaceable beautiful 
sanctuary.  We remained strongly united.  
 
Best to you for continued health and safety,  
 
Dr. John Adamo  
Catherine Adamo  
Charisse Carlile  
 
Monterey residents  
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The Neighbors Request:  Especially in our environmentally sensitive city of Monterey, 
we want all equipment that can be put underground to be placed there for aesthetics 
and fire prevention safety.  We want only designs that are unnoticeable and concealed 
and do not ruin or decrease the beauty of our natural sanctuary.   
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MVNA suggested changes to Wireless Ordinance
May 17th, 2022

Section Comment add/del Language change
38-112.4 A add to end of section The City seeks to minimize, to the greatest extent possible, 

any unnecessary adverse impacts caused by the siting, 
placement, physical size, and/or unnecessary proliferation 
of, personal wireless service facilities, including, but not 
limited to, adverse aesthetic impacts, adverse impacts upon 
property values, adverse impacts upon the character of any 
surrounding properties and communities, adverse impacts 
upon historical and/or scenic properties and districts, and 
the exposure of persons and property to potential dangers 
such as structural failures, debris fall, and fire.
The City also seeks to ensure that, in applying this section, 
the Planning Commission ("Commission") is vested with 
sufficient authority to require applicants to provide sufficient, 
accurate, and truthful probative evidence, to enable the 
Commission to render factual determinations consistent 
with both the provisions set forth herein below and the 
requirements of the TCA when rendering decisions upon 
such applications.
To achieve the objectives stated herein, the City seeks to 
employ the "General Authority" preserved to it under 
Section 47 U.S.C.A. §332(c)(7)(A) of the TCA to the 
greatest extent which the United States Congress intended 
to preserve those powers to the City, while simultaneously 
complying with each of the substantive and procedural 
requirements set forth within the subsection 47 U.S.C.A. 
§332(c)(7)(B) of the TCA.

38-112.4 D2 Comment This is creating a liability situation for the City, there are no height 
limits, no notification requirement (was removed by staff) nor is 
there any reference to requiring a liability policy, no time limit, 
and ten days is too long of a removal period. These towers can 
have significant visual and other impacts. Notification of 
surrounding properties should be required to be done by 
applicant, not City staff (restore subcommitee language regarding 
notification). No mention of required RF reports. Temporary cell 
towers only need be allowed for emergency purposes, not private 
events. We have not seen in any other ordinances that allow for 
private temporary cell towers. We are opposed to including this 
provision. Every carrier would have to be allowed to install if one 
is. There is no bond requirement to assure compliance.
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38-112.4 E3 
after e

add A Drawn-To-Scale Depiction
The applicant shall submit drawn-to-scale depictions of its 
proposed wireless support structure and all associated 
equipment to be mounted thereon, or to be installed as part of 
such facility, which shall clearly and concisely depict all 
equipment and the measurements of same, to enable the 
Director to ascertain whether the proposed facility would qualify 
as a small wireless facility as defined under this Chapter.
If the applicant claims that its proposed installation qualifies as a 
small wireless facility within this Chapter, the drawn-to-scale 
depiction shall include complete calculations for all of the 
antennas and equipment of which the facility will be comprised, 
depicting that, when completed, the installation and equipment 
will meet the physical size limitations which enable the facility to 
qualify as a small wireless facility.

38-112.4 E3 
after current h

add Site Survey.
For any new wireless telecommunication facilities proposed to be 
located within the
public right-of-way, the applicant shall submit a survey prepared, 
signed and stamped by a California licensed or registered 
engineer or surveyor. The survey shall identify and depict all 
existing boundaries, encroachments and other structures within 
two hundred fifty (250) feet from the proposed project site, 
which includes without limitation all: (i) traffic lanes; (ii) all 
private properties and property lines; (iii) above and below grade 
utilities and related structures and encroachments; (iv) fire 
hydrants, roadside call boxes and other public safety 
infrastructure; (v) streetlights, decorative poles, traffic signals and 
permanent signage; (vi) sidewalks, driveways, parkways, curbs, 
gutters and storm drains; (vii) benches, trash cans, mailboxes, 
kiosks, and other street furniture; and (viii) existing trees, oak 
trees, planters and other landscaping features;”

38-112.4 E3l remove Photographs and Photo Simulations. Accurate color photographs 
and photo simulations that show the proposed facility in context 
of the site from reasonable line-of- sight locations from public 
streets or other adjacent viewpoints, together with a map that 
shows the photo location of each view angle.
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" replace with Visual Impact Analysis
A completed visual impact analysis, which, at a minimum, shall 
include the following:
(a) Small Wireless Facilities
For applications seeking approval for the installation of a small 
wireless facility, the applicant shall provide a visual impact 
analysis which shall include photographic images taken from the 
perspectives of the properties situated in closest proximity to the 
location being proposed for the siting of the facility, as well as 
those properties which would reasonably be expected to sustain 
the most significant adverse aesthetic impacts due to such factors 
as their close proximity to the site, their elevation relative to the 
site, the existence or absence of a "clear line of sight" between 
the tower location and their location.
(b) Telecommunications Towers and Personal Wireless Service 
Facilities which do not meet the definition of a Small Wireless 
Facility
For applications seeking approval for the installation of a 
telecommunications tower or a personal wireless service facility 
that does not meet the definition of a small wireless facility, the 
applicant shall provide:
(i) A "Zone of Visibility Map" to determine locations from where 
the new facility will be seen. 
(ii) A visual impact analysis which shall include photographic 
images taken from the perspectives of the properties situated in 
closest proximity to the location being proposed for the siting of 

38-112.4 E3n
(Hazard Cert)

add after n
(safety cert)

(Restore deleted windoad study language adopted by the study 
committee)
Safety certification shall include a wind load analysis. 
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38-112.4 E3q modify Combine following City and Campanelli to create strongest 
language.

Applicant shall submit a RF exposure compliance report 
prepared by a RF licensed engineer. The report shall 
include a certification by the engineer that the facility 
complies with FCC RF standards, be prepared in 
accordance with FCC guidelines, and include the 
calculations and information on which the engineer relied. 
The report shall clearly identify any areas where exposure 
would exceed occupational or general FCC exposure limits, 
vertically and horizontally, and shall include drawings that 
show those areas in relation to the proposed structure, 
adjoining buildings, and property lines. The report shall 
clearly identify any measures that must be taken to ensure 
compliance with FCC rules. The report’s analysis will be 
based on a “worst case” scenario, and assuming all 
antennas are operating at maximum output.

An FCC compliance report, prepared by a licensed 
engineer, and certified under penalties of perjury, that the 
content thereof is true and accurate, wherein the licensed 
engineer shall certify that the proposed facility will be FCC 
compliant as of the time of its installation, meaning that the 
facility will not expose members of the general public to 
radiation levels that exceed the permissible radiation limits 
which the FCC has set.
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38-112.4 E3u add A completed alternative site analysis of all potential less intrusive 
alternative sites which the applicant has considered, setting forth 
their respective locations, elevations, and suitability or 
unsuitability for remedying whatever specific wireless coverage 
needs the respective applicant or a specific Wireless Carrier is 
seeking to remedy by the installation of the new facility which is 
the subject of the respective application for a PWSF use permit.
If, and to the extent that an applicant claims that a particular 
alternative site is unavailable, in that the owner of an alternative 
site is unwilling or unable to accommodate a wireless facility 
upon such potential alternative site, the applicant shall provide 
probative evidence of such unavailability, whether in the form of 
communications or such other form of evidence that reasonably 
establishes same.
The alternative site analysis shall contain:
(a) an inventory of all existing tall structures and existing or 
approved communications towers within a two-mile radius of the 
proposed site.
(b) a map showing the exact location of each site inventoried, 
including latitude and longitude (degrees, minutes, seconds), 
ground elevation above sea level, the height of the structure 
and/or tower, and accessory buildings on the site of the 
inventoried location.
(c) an outline of opportunities for shared use of an existing 
wireless facility as opposed to the installation of an entirely new 
facility.
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38-112.4 E3v add Effective Prohibition Claims
The City is aware that applicants seeking approvals for the 
installation of new wireless Facilities often assert that federal law, 
and more specifically the TCA, prohibits the local government 
from denying their respective applications.
In doing so, they assert that their desired facility is "necessary" to 
remedy one or more significant gaps in a carrier's personal 
wireless service, and they proffer computer- generated 
propagation maps to establish the existence of such purported 
gaps.
The City is additionally aware that, in August 2020, driven by a 
concern that propagation maps created and submitted to the FCC 
by wireless carriers were inaccurate, the FCC caused its staff to 
perform actual drive tests, wherein the FCC staff performed 
24,649 -tests, driving nearly ten thousand (10,000) miles through 
nine (9) states, with an additional 5,916 stationary tests 
conducted at 42 locations situated in nine (9) states.
At the conclusion of such testing, the FCC Staff determined that 
the accuracy of the propagation maps submitted to the FCC by 
the wireless carriers had ranged from as little as 16.2% accuracy 
to a maximum of 64.3% accuracy.
As a result, the FCC Staff recommended that the FCC no longer 
accept propagation maps from wireless carriers without 
supporting drive test data to establish their accuracy. A copy of 
the FCC Staffs 66-page report is made a part of this Chapter as 
per https://docs.fcc.gov/public/attachments/DOC-361165A1.pdf.

" remove If applicant contends that denial of the application would result in 
an effective prohibition under federal law, or otherwise violate 
federal law such that a permit must issue, it must provide all facts 
that it relies upon for that claim.

" remove Applicants who claim that denial would be a “prohibition” or 
“effective prohibition” are encouraged to address at least the 
following:
i.If it is contended that compliance with an aesthetic standard is 
not reasonable, explain why in detail, and describe alternatives 
considered in determining whether service objectives for the 
wireless service provider could be reasonably satisfied by other 
means.
ii.What existing or planned personal wireless services the 
affected wireless service provider would be effectively prohibited 
from providing if the application is denied.
iii.The factual basis for any claim that denial will substantially 
impair a wireless service provider’s ability to provide a personal 
wireless service, and the information relied upon in support of 
that claim.
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"... v remove Current signal coverage, by providing maps showing existing 
coverage in the area to be serviced by the proposed facilities. In 
order to be treated as probative, maps shall be dated, and based 
on data collected within the prior six months or less, to reflect all 
facilities installed inside and outside of the City as of the date of 
the application that may affect coverage.

38-112.4 E6 
(Applications 

Available 
Online)

remove Except where good cause has been shown, as determined by the 
Director,

" remove or as soon thereafter as practical
" Comment Mandatory and timely posting of all applications was important 

to all Sub Committee representatives to allow public scrutiny and 
study of all PWSF applications, especially in response to 
shortened shot clocks. This language was changed by the staff to 
provide exceptions which was counter to the I tent of Sub 
Committee and interests of the sublime expressed at their Sub 
Committee meetings.

38-112.4 F4c add Small Wireless Facilities
(a) Within Business and Industrial Districts the minimum setback 
shall be fifty (50) feet, unless the facility is being installed upon a 
pre-existing utility pole or other utility structure. (b) Within all 
residentially-zoned and other districts, all small wireless facilities 
shall be set back a minimum of 300 feet from any residential 
dwelling or structure, unless the facility is being installed upon a 
pre-existing utility pole or is being co-located upon a pre-existing 
personal wireless service facility.
Cell Towers and all Personal Wireless Service Facilities that do not 
meet the definition of a Small Wireless Facility
(a) Each proposed wireless personal service facility and personal 
wireless service facility structure, compound, and complex shall 
be located on a single lot and comply with applicable setback 
requirements. Adequate measures shall be taken to contain on-
site all debris from tower failure and preserve the privacy of any 
adjoining residential properties.
(b) Each lot containing a wireless personal service facility and 
personal wireless service facility structure, compound, and 
complex shall have the minimum area, shape, and frontage 
requirements generally prevailing for the zoning district where 
located and such additional land if necessary to meet the setback 
requirements of this section.
(c) Cell towers and personal wireless service facilities that do not 
meet the definition of a small wireless facility, shall maintain a 
minimum setback of a distance equal to one hundred ten (110%) 

" remove w
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38-112.4 F7d add before i. A 1500 ft separation shall be maintained between wireless 
facilities within the PROW. 

38-112.4 F7f question What are I, ii and iii
38-112.4 J1 add after "...38-159" upon each PWSF use permit, consistent with the procedures in 

§38-159), except the Planning Commission shall have authority to 
schedule such additional or more frequent public hearings as may 
be necessary to comply with the applicable shot clocks imposed 
upon the City and the Planning Commission under the 
requirements of the TCA.
Required Public Notices
The Planning Commission shall ensure that both the public and 
property owners whose properties might be adversely impacted 
by the installation of a wireless facility receive Notice of any 
public hearing pertaining to same and shall ensure that they are 
afforded an opportunity to be heard concerning same.
Before the date scheduled for the public hearing, the Planning 
Commission shall cause to be published a
"NOTICE OF PUBLIC HEARING FOR NEW WIRELESS FACILITY"
Each "Notice of Public Hearing for New Wireless Facility" shall 
state the name or names of the respective applicant or co-
applicants, provide a brief description of the personal wireless 
facility for which the applicant seeks a special permit, and the 
date, time, and location of the hearing.
Each "Notice of Public Hearing for New Wireless Facility" shall be 
published both: (a) once per week for two successive weeks in 
the official newspaper of the Cityscape and (b) by mailing copies 
of such notice to property owners, as provided for herein below.
The face of each envelope containing the notices of the public 
hearing shall state, in all bold typeface, in all capital letters, in a 

Attachment 4



38-112.4 M2 add after section 1 As disclosed upon the FCC's public internet website, personal 
wireless services facilities erected at any height under 200 feet 
are not required to be registered with the FCC.
Of even greater potential concern to the City is the fact that the 
FCC does not enforce the RF radiation limits codified within the 
CFR by either: (a) testing the actual radiation emissions of 
wireless Facilities either at the time of their installation or at any 
time thereafter, or (b) requiring their owners to test them. See 
relevant excerpts from the FCC' s public internet website. This 
means that when wireless Facilities are constructed and operated 
within the City, the FCC will have no idea where they are located 
and no means of determining, much less ensuring, that they are 
not exposing residents within the Town and/or the general public 
to Illegally Excessive levels of RF Radiation.
The City deems it to be of critical importance to the health, 
safety, and welfare of the City, its residents, and the public at 
large that personal wireless service facilities do not expose 
members of the general public to levels of RF radiation that 
exceed the limits which have been deemed safe by the FCC, 
and/or are imposed under CFR.
In accord with the same, the City enacts the following RF 
Radiation testing requirements and provisions set forth herein 
below.
No wireless telecommunications facility shall at any time be 
permitted to emit illegally excessive RF Radiation as defined in §, 
or to produce power densities that exceed the legally permissible 
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38-112.4 M2 add after section 
above

Random RF Radiofreguency Testing
At the operator's expense, the Town may retain an engineer to 
conduct random unannounced RF Radiation testing of such 
Facilities to ensure the facility's compliance with the limits 
codified within 47 CFR §1.1310(e)(1) et seq.
The Town may cause such random testing to be conducted as 
often as the Town may deem appropriate. However, the Town 
may not require the owner and/or operator to pay for more than 
one test per facility per calendar year unless such testing reveals 
that one or more of the owner and/or operator's facilities are 
exceeding the limits codified within 47 CFR §1.1310(e)( 1) et seq., 
in which case the Town shall be permitted to demand that the 
facility be brought into compliance with such limits, and to 
conduct additional tests to determine if, and when, the owner 
and/or operator thereafter brings the respective facility and/or 
facilities into compliance.
If the Town at any time finds that there is good cause to believe 
that a personal wireless service facility and/or one or more of its 
antennas are emitting RF radiation at levels in excess of the legal 
limits permitted under 47 CFR §1.1310(e)(1) et seq., then a 
hearing shall be scheduled before the Planning Board at which 
the owner and/or operator of such facility shall be required to 
show cause why any and all permits and/or approvals issued by 
the Town for such facility and/or facilities should not be revoked, 
and a fine should not be assessed against such owner and/or 
operator.

Additional 
comments

Annual 
Recertification

(1) each active small cell installation is covered by liability 
insurance in the amount of $2,000,000 per installation, naming 
the City as additional insured; and (2) each active installation has 
been inspected for safety and found to be in sound working 
condition and in compliance with all federal safety regulations 
concerning RF exposure limits. (see Americans for Responsible 
Technology Model Ordinance at -
https://mdsafetech.files.wordpress.com/2019/07/model-
ordinance-americans- for-responsible-technology-2019.pdf )

Public Rights-of-Way 
Facilities

Right of way rules including a 1500 ft separation between 
wireless facilities
A 1500' separation shall be required between wireless facilities. 

Setbacks All wireless facilities should be 50 ft from any residence and 
should be 500 ft from any school.
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Max size Maximum equipment volume including transformers, antennaes 
and other boxed electronics on any sigle pole is limited to 10 
cubic feet (eg. 1 large transformer). Any euipment larger than this 
needs to be undergrounded.  

should/shall All instances of  "should" shall be repalces with "shall". 
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MVNA Suggested Definitions
Comment 
add/delete

Language change

Add Adequate Coverage means, as determined by the Planning Commission, that a specific wireless carrier's personal wireless service coverage is such that the vast majority of its customers can successfully use the 
carrier's personal wireless service the vast majority of the time, in the vast majority of the geographic locations within the City, that the success rate of using their devices exceeds 97%, and that any geographic gaps 
in a carrier's gaps in personal wireless services are not significant gaps, based upon such factors including, but not limited to, lack of significant physical size of the gap, whether the gap is located upon a lightly traveled 
or lightly occupied area, whether only a small number of customers are affected by the gap, and/or whether or not the carrier's customers are affected for only limited periods of time. A wireless carrier's coverage shall 
not be deemed inadequate simply because the frequency or frequencies at which its customers are using its services are not the most preferred frequency of the wireless carrier.

Change Antenna means that part of a wireless telecommunications facility designed to radiate or receive radio frequency signals or electromagnetic waves for the provision of services, including, but not limited to, cellular, 
paging, personal communications services (PCS) and microwave communications. Such devices include, but are not limited to, directional antennas, such as panel antenna, microwave dishes, and satellite dishes; 
omnidirectional antennas; wireless access points (Wi-Fi); and strand-mounted wireless access points. This definition does not apply to broadcast antennas, antennas designed for amateur radio use, or satellite dishes 
designed for residential or household purposes.

Change Base Station means the same as defined by the FCC in 47 C.F.R. § l.4000l(b)(l), as may be amended, which defines that term as a structure or equipment at a fixed location that enables FCC-licensed or authorized 
wireless communications between user equipment and a communications network. The term does not encompass a tower as defined in 47 C.F.R. § l.4000l(b)(9) or any equipment associated with a tower. The term 
includes, but is not limited to, equipment associated with wireless communications services such as private, broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless services 
such as microwave backhaul. The term includes, but is not limited to, radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies, and comparable equipment, regardless of technological 
configuration (including distributed antenna systems and small-cell networks). The term includes any structure other than a tower that, at the time the relevant application is filed with the State or local government 
under this section, supports or houses equipment described in 47 C.F.R. § 1.4000 I(b)( 1)(i)-(ii) that has been reviewed and approved under the applicable zoning or siting process, or under another State or local 
regulatory review process, even if the structure was not built for the sole or primary purpose of providing such support. The term does not include any structure that, at the time the relevant application is filed with the 
State or local government under this section, does not support or house equipment described in 47 C.F.R. § 1.4000I(b)(1)(i)-(ii). 

Add Building-mounted means mounted to the side or facade, but not the roof, of a building or another structure such as a water tank, pump station, church steeple, freestanding sign, or similar structure.

Add Cellular means an analog or digital wireless telecommunications technology that is based on a system of interconnected neighboring cell sites. 

Add City means City of Monterey.

Add Collocation means the same as defined by the FCC in 47 C.F.R. § 1.4000l(bX2), as may be amended, which defines that term as the mounting or installation of transmission equipment on an eligible support 
structure for the purpose of transmitting or receiving radio frequency signals for communications purposes. As an illustration and not a limitation, the FCC's definition effectively means "to add" and does not necessarily 
refer to more than one wireless telecommunication facility installed at a single site. 

Add DBM (dBm) means decibel milliwatts, which is a concrete measurement of the wireless signal strength of wireless networks. Signal strengths are recorded in negative numbers, and can range from approximately -30 
dBm to -110 dBm. The closer the number is to 0, the stronger the cell signal.

Add Effective Prohibition means a finding by the Planning Commission that, based upon an applicant's submission of sufficient probative, relevant, and sufficiently reliable evidence, and the appropriate weight which the 
Commission deems appropriate to afford same, an applicant has established that an identified wireless carrier does not have adequate coverage as defined hereinabove, but suffers from a significant gap in its personal 
wireless services within the City and that a proposed installation by that applicant would be the least intrusive means of remedying that gap, such that a denial of the application to install such facility would effectively 
prohibit the carrier from providing personal wireless services within the City. Any determination of whether an applicant has established, or failed to establish, both the existence of a significant gap and whether its 
proposed installation is the least intrusive means of remedying such gap, shall be based upon substantial evidence, as is hereinafter defined.

Change Eligible Facilities Request means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(3), as may be amended, which defines that term as any request for modification of an existing tower or base station that 
does not substantially change the physical dimensions of such tower or base station, involving: (i) collocation of new transmission equipment; (ii) removal of transmission equipment; or (iii) replacement of 
 transmission equipment. 

Add Facility means a set of wireless transmitting and/or receiving equipment, including any associated electronics and electronics shelter or cabinet and generator.

Comment Mock-up is out of alpha order.

Add Notice of Effective Prohibition Conditions means a written notice which is required to be provided to the City at the time of the filing of any application, by all applicants at seeking any approval, of any type, for the 
siting, installation and/or construction of a PWSF, wherein the respective applicant asserts, claims or intends to assert or claim, that a denial of their respective application, by any agent, employee, commission or body 
of the City, would constitute an "effective prohibition" within the meaning of the Telecommunications Act, and concomitantly, that a denial of their respective application or request would violate Section 47 U.S.C. 
§332(c)(7)(B)(i)(II) of the TCA.

Add Personal Wireless Services means the same as defined in 47 U.S.C. § 332(c)(7)(CXi), as may be amended, which defines the term as commercial mobile services, unlicensed wireless services and common carrier 
wireless exchange access services.

Change Personal Wireless Service Facilities means the same as defined in 47 U.S.C. § 332(c)(7)(C)(i), as may be amended, which defines the term as facilities that provide personal wireless services. 

Add Pole means a single shaft of wood, steel, concrete, or other material capable of supporting the equipment mounted thereon in a safe and adequate manner and as required by provisions of the Mill Valley Municipal 
Code. 

Add Probative Evidence means evidence which tends to prove facts, and the more a piece of evidence or testimony proves a fact, the greater its probative value, as shall be determined by the Planning Commission, as 
the finder-of-fact in determining whether to grant or deny applications for PTSW use permits under this provision of the City Code.
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Change Public Right-of-Way or Right-of-Way means any public street, public way, public alley or public place, laid out or dedicated, and the space on, above or below it, and all extensions thereof, and additions thereto, 
under the jurisdiction of the City. 

Add Reviewing Authority means the person or body who has the authority to review and either grant or deny a wireless telecommunications facility permit pursuant to this chapter. 

Add RF Radiation means radiofrequency radiation, that being electromagnetic radiation which is a combination of electric and magnetic fields that move through space as waves, and which can include both Non-Ionizing 
radiation and Ionizing radiation.

Change Roof-top mounted means mounted directly on the roof of any building or structure, above the eave line of such building or structure.

Add Shot Clock means the applicable period which is presumed to be a reasonable period within which the Town is generally required to issue a final decision upon an application seeking special exception approval for the 
installation or substantial modification of a personal wireless services facility or structure, to comply with Section 47 U.S.C. §332(c)(7)(B)(ii) of the TCA.

Add Site means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(6), as may be amended, which provides that for towers other than towers in the public rights-of-way, the current boundaries of the leased or 
owned property surrounding the tower and any access or utility easements currently related to the site, and, for other eligible support structures, further restricted to that area in proximity to the structure and to 
other transmission equipment already deployed on the ground.

Change Small Wireless Facility means a personal wireless service facility that meets all of the following criteria:
(a) The facility does not extend the height of an existing structure to a total cumulative height of more than fifty (50) feet, from ground level to the top of the
structure and any equipment affixed thereto;
(b) Each antenna associated with the deployment is no more than three (3) cubic feet in volume;
(c) All wireless equipment associated with the facility, including any pre-existing equipment and any proposed new equipment, cumulatively total no more than
twenty-eight (28) cubic feet in volume;
(d) The facility is not located on tribal land; and
(e) The facility will not result in human exposure to radiofrequency radiation in excess of the applicable FCC safety standards set forth within Table 1 of
47 CFR §1.13lO(E)(l ).

Add Substantial Change means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(7), as may be amended, which defines that term differently based on the particular wireless facility type (tower or base station) 
and location (in or outside the public right-of-way). For clarity, this definition organizes the FCC's criteria and thresholds for a substantial change according to the wireless facility type and location. 
1. For towers outside the public rights-of-way, a substantial change occurs when:
   a) the proposed collocation or modification increases the overall height more than I0% or the height of one additional antenna array not to exceed 20 feet (whichever is greater); or 
   b) the proposed collocation or modification increases the width more than 20 feet from the edge of the wireless tower or the width of the wireless tower at the level of the appurtenance (whichever is greater); or
   c) the proposed collocation or modification involves the installation of more than the standard number of equipment cabinets for the technology involved, not to exceed four; or
   d) the proposed collocation or modification involves excavation outside the current boundaries of the leased or owned property surrounding the wireless tower, including any access or utility easements currently 
related to the site.
2.  For towers in the public rights-of-way and for all base stations, a substantial change occurs when:
   a)  the proposed collocation or modification increases the overall height more than I0% or I0 feet (whichever is greater); or
   b)  the proposed collocation or modification increases the width more than 6 feet from the edge of the wireless tower or base station; or
   c) the proposed collocation or modification involves the installation of any new equipment cabinets on the ground when there are no existing ground-mounted equipment cabinets; or
   d) the proposed collocation or modification involves the installation of any new ground-mounted equipment cabinets that are ten percent (10%) larger in height or volume than any existing ground-mounted 
equipment cabinets; or
   e) the proposed collocation or modification involves excavation outside the area in proximity to the structure and other transmission equipment already deployed on the ground. 
3. In addition, for all towers and base stations wherever located, a substantial change occurs when: 
   a) the proposed collocation or modification would defeat the existing concealment elements of the support structure as determined by the zoning administrator; or 
   b) the proposed collocation or modification violates a prior condition of approval, provided however that the collocation need not comply with any prior condition of approval related to height, width, equipment 
cabinets or excavation that is inconsistent with the thresholds for a substantial change described in this section.
The thresholds for a substantial change outlined above are disjunctive. The failure to meet any one or more of the applicable thresholds means that a substantial change would occur. The thresholds for height 
increases are cumulative limits. For sites with horizontally separated deployments, the cumulative limit is measured from the originally-permitted support structure without regard to any increases in size due to 
wireless equipment not included in the original design. For sites with vertically separated deployments, the cumulative limit is measured from the permitted site dimensions as they existed on February 22, 2012-the 
date that Congress passed Section 6409(a). 

Add Substantial Evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. It means less than a preponderance but more than a scintilla of evidence.

Add Telecommunications Tower or Tower means a freestanding mast, pole, guyed tower, lattice tower, free standing tower or other structure designed and primarily used to support wireless telecommunications facility 
antennas. 

Change Transmission Equipment means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(8), as may be amended, which defines that term as equipment that facilitates transmission for any FCC-licensed or 
authorized wireless communication service, including, but not limited to, radio transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply. The term includes equipment associated with 
wireless communications services including, but not limited to, private, broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless services such as microwave backhaul. 

Add Utility Pole means a pole or tower owned by any utility company that is primarily used to support wires or cables necessary to the provision of electrical or other utility services regulated by the California Public Utilities 
Commission. 
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MVNA Suggested Definitions
Comment 
add/delete

Language change

Add Adequate Coverage means, as determined by the Planning Commission, that a specif c wireless carrier's personal wireless serv ce coverage is such that the vast majority of ts customers can successfully use the 
carrier's personal wireless service the vast majority of the time, in the vast majority of the geograph c locat ons within the City, that the success rate of using their devices exceeds 97%, and that any geograph c gaps 
in a carrier's gaps in personal wireless serv ces are not signif cant gaps, based upon such factors including, but not lim ted to, lack of signif cant phys cal size of the gap, whether the gap is located upon a lightly traveled 
or lightly occupied area, whether only a small number of customers are affected by the gap, and/or whether or not the carrier's customers are affected for only lim ted per ods of time. A wireless carrier's coverage shall 
not be deemed inadequate simply because the frequency or frequencies at which its customers are using its serv ces are not the most preferred frequency of the wireless carrier.

Change Antenna means that part of a wireless telecommun cat ons facil ty designed to radiate or receive radio frequency signals or electromagnetic waves for the provis on of serv ces, including, but not lim ted to, cellular, 
paging, personal communications services (PCS) and m crowave communicat ons. Such devices include, but are not limited to, direct onal antennas, such as panel antenna, m crowave dishes, and satellite dishes; 
omn direct onal antennas; wireless access points (Wi-Fi); and strand-mounted wireless access points. This defin tion does not apply to broadcast antennas, antennas designed for amateur radio use, or satellite dishes 
designed for res dential or household purposes.

Change Base Station means the same as defined by the FCC in 47 C.F.R. § l.4000l(b)(l), as may be amended, wh ch defines that term as a structure or equipment at a fixed location that enables FCC-l censed or authorized 
wireless commun cat ons between user equipment and a commun cat ons network. The term does not encompass a tower as defined in 47 C.F.R. § l.4000l(b)(9) or any equipment associated w th a tower. The term 
includes, but is not lim ted to, equipment associated with wireless communications services such as private, broadcast, and publ c safety services, as well as unlicensed wireless serv ces and fixed wireless services 
such as m crowave backhaul. The term includes, but is not lim ted to, rad o transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies, and comparable equipment, regardless of technolog cal 
configuration (including distributed antenna systems and small-cell networks). The term includes any structure other than a tower that, at the time the relevant applicat on is filed with the State or local government 
under this section, supports or houses equipment described in 47 C.F.R. § 1.4000 I(b)( 1)(i)-(ii) that has been reviewed and approved under the appl cable zoning or s ting process, or under another State or local 
regulatory review process, even if the structure was not built for the sole or primary purpose of providing such support. The term does not include any structure that, at the time the relevant application is filed with the 
State or local government under this section, does not support or house equipment described in 47 C.F.R. § 1.4000I(b)(1)(i)-(ii). 

Add Building-mounted means mounted to the side or facade, but not the roof, of a building or another structure such as a water tank, pump stat on, church steeple, freestanding sign, or similar structure.

Add Cellular means an analog or digital wireless telecommun cations technology that is based on a system of interconnected neighboring cell s tes. 

Add City means C ty of Monterey.

Add Collocation means the same as defined by the FCC in 47 C.F.R. § 1.4000l(bX2), as may be amended, wh ch defines that term as the mounting or installation of transmiss on equipment on an eligible support 
structure for the purpose of transm tting or receiving rad o frequency signals for commun cations purposes. As an illustrat on and not a limitation, the FCC's defin tion effectively means "to add" and does not necessarily 
refer to more than one wireless telecommun cat on facil ty installed at a single s te. 

Add DBM (dBm) means decibel milliwatts, wh ch is a concrete measurement of the wireless signal strength of wireless networks. Signal strengths are recorded in negative numbers, and can range from approximately -30 
dBm to -110 dBm. The closer the number is to 0, the stronger the cell signal.

Add Effective Prohibition means a finding by the Planning Commiss on that, based upon an applicant's submission of sufficient probative, relevant, and suff ciently reliable ev dence, and the appropriate weight which the 
Commission deems appropriate to afford same, an appl cant has established that an identified wireless carrier does not have adequate coverage as defined hereinabove, but suffers from a signif cant gap in ts personal 
wireless serv ces w thin the City and that a proposed installat on by that appl cant would be the least intrusive means of remedying that gap, such that a denial of the appl cation to install such facil ty would effectively 
prohib t the carrier from providing personal wireless serv ces within the City. Any determination of whether an appl cant has established, or failed to establish, both the existence of a signif cant gap and whether ts 
proposed installat on is the least intrusive means of remedying such gap, shall be based upon substantial evidence, as is hereinafter defined.

Change Eligible Facilities Request means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(3), as may be amended, which defines that term as any request for modif cat on of an existing tower or base stat on that 
does not substantially change the phys cal dimensions of such tower or base stat on, involving: (i) collocat on of new transmiss on equipment; (ii) removal of transmission equipment; or (iii) replacement of 
 transmission equipment. 

Add Facility means a set of wireless transmitting and/or receiving equipment, including any associated electron cs and electronics shelter or cabinet and generator.

Comment Mock-up is out of alpha order.

Add Notice of Effective Prohibition Conditions means a written not ce which is required to be provided to the C ty at the time of the filing of any applicat on, by all applicants at seeking any approval, of any type, for the 
s ting, installation and/or construct on of a PWSF, wherein the respective appl cant asserts, claims or intends to assert or claim, that a denial of their respective applicat on, by any agent, employee, commiss on or body 
of the C ty, would const tute an "effective prohibition" w thin the meaning of the Telecommun cations Act, and concom tantly, that a denial of their respective appl cation or request would violate Sect on 47 U.S.C. 
§332(c)(7)(B)(i)(II) of the TCA.

Add Personal Wireless Services means the same as defined in 47 U.S.C. § 332(c)(7)(CXi), as may be amended, which defines the term as commercial mobile serv ces, unl censed wireless serv ces and common carrier 
wireless exchange access services.

Change Personal Wireless Service Facilities means the same as defined in 47 U.S.C. § 332(c)(7)(C)(i), as may be amended, wh ch defines the term as facilities that prov de personal wireless serv ces. 

Add Pole means a single shaft of wood, steel, concrete, or other material capable of supporting the equipment mounted thereon in a safe and adequate manner and as required by provis ons of the Mill Valley Mun cipal 
Code. 

Add Probative Evidence means ev dence which tends to prove facts, and the more a piece of evidence or testimony proves a fact, the greater ts probative value, as shall be determined by the Planning Commiss on, as 
the finder-of-fact in determining whether to grant or deny applicat ons for PTSW use permits under this provision of the C ty Code.
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Change Public Right-of-Way or Right-of-Way means any public street, publ c way, public alley or publ c place, la d out or ded cated, and the space on, above or below it, and all extens ons thereof, and additions thereto, 
under the jurisd ct on of the City. 

Add Reviewing Authority means the person or body who has the author ty to review and either grant or deny a wireless telecommun cations facility perm t pursuant to this chapter. 

Add RF Radiation means rad ofrequency radiation, that being electromagnet c radiat on which is a combination of electr c and magnetic fields that move through space as waves, and which can include both Non-Ionizing 
radiation and Ionizing radiat on.

Change Roof-top mounted means mounted directly on the roof of any building or structure, above the eave line of such building or structure.

Add Shot Clock means the applicable per od which is presumed to be a reasonable period within which the Town is generally required to issue a final decision upon an appl cat on seeking special except on approval for the 
installat on or substantial modificat on of a personal wireless serv ces facil ty or structure, to comply with Sect on 47 U.S.C. §332(c)(7)(B)(ii) of the TCA.

Add Site means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(6), as may be amended, which provides that for towers other than towers in the public rights-of-way, the current boundaries of the leased or 
owned property surrounding the tower and any access or util ty easements currently related to the site, and, for other eligible support structures, further restricted to that area in proxim ty to the structure and to 
other transmiss on equipment already deployed on the ground.

Change Small Wireless Facility means a personal wireless serv ce facil ty that meets all of the following cr teria:
(a) The facil ty does not extend the height of an existing structure to a total cumulative height of more than fifty (50) feet, from ground level to the top of the
structure and any equipment affixed thereto;
(b) Each antenna associated with the deployment is no more than three (3) cubic feet in volume;
(c) All wireless equipment associated with the facility, including any pre-existing equipment and any proposed new equipment, cumulatively total no more than
twenty-eight (28) cubic feet in volume;
(d) The facil ty is not located on tribal land; and
(e) The facil ty will not result in human exposure to rad ofrequency radiation in excess of the applicable FCC safety standards set forth w thin Table 1 of
47 CFR §1.13lO(E)(l ).

Add Substantial Change means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(7), as may be amended, wh ch defines that term differently based on the part cular wireless facil ty type (tower or base stat on) 
and location (in or outside the publ c right-of-way). For clar ty, this defin t on organizes the FCC's cr teria and thresholds for a substantial change according to the wireless facil ty type and location. 
1. For towers outside the public rights-of-way, a substantial change occurs when:
   a) the proposed collocat on or modificat on increases the overall height more than I0% or the height of one add t onal antenna array not to exceed 20 feet (wh chever is greater); or 
   b) the proposed collocat on or modificat on increases the width more than 20 feet from the edge of the wireless tower or the width of the wireless tower at the level of the appurtenance (wh chever is greater); or
   c) the proposed collocation or modif cation involves the installation of more than the standard number of equipment cabinets for the technology involved, not to exceed four; or
   d) the proposed collocat on or modificat on involves excavat on outside the current boundaries of the leased or owned property surrounding the wireless tower, including any access or util ty easements currently 
related to the site.
2.  For towers in the publ c rights-of-way and for all base stations, a substantial change occurs when:
   a)  the proposed collocat on or modificat on increases the overall height more than I0% or I0 feet (wh chever is greater); or
   b)  the proposed collocat on or modificat on increases the w dth more than 6 feet from the edge of the wireless tower or base station; or
   c) the proposed collocation or modif cation involves the installation of any new equipment cabinets on the ground when there are no existing ground-mounted equipment cabinets; or
   d) the proposed collocat on or modificat on involves the installat on of any new ground-mounted equipment cabinets that are ten percent (10%) larger in height or volume than any existing ground-mounted 
equipment cabinets; or
   e) the proposed collocat on or modificat on involves excavat on outside the area in proximity to the structure and other transmiss on equipment already deployed on the ground. 
3. In addition, for all towers and base stat ons wherever located, a substantial change occurs when: 
   a) the proposed collocat on or modificat on would defeat the existing concealment elements of the support structure as determined by the zoning administrator; or 
   b) the proposed collocat on or modificat on v olates a pr or cond t on of approval, prov ded however that the collocation need not comply with any pr or cond t on of approval related to height, w dth, equipment 
cabinets or excavat on that is inconsistent w th the thresholds for a substantial change described in this section.
The thresholds for a substantial change outlined above are disjunctive. The failure to meet any one or more of the applicable thresholds means that a substantial change would occur. The thresholds for height 
increases are cumulative lim ts. For s tes with horizontally separated deployments, the cumulative limit is measured from the originally-permitted support structure without regard to any increases in size due to 
wireless equipment not included in the original design. For s tes w th vertically separated deployments, the cumulative lim t is measured from the perm tted s te dimensions as they existed on February 22, 2012-the 
date that Congress passed Section 6409(a). 

Add Substantial Evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. It means less than a preponderance but more than a scintilla of evidence.

Add Telecommunications Tower or Tower means a freestanding mast, pole, guyed tower, lattice tower, free standing tower or other structure designed and primarily used to support wireless telecommun cat ons facil ty 
antennas. 

Change Transmission Equipment means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(8), as may be amended, wh ch defines that term as equipment that facilitates transmiss on for any FCC-licensed or 
authorized wireless communicat on serv ce, including, but not lim ted to, rad o transceivers, antennas, coaxial or fiber-opt c cable, and regular and backup power supply. The term includes equipment associated with 
wireless commun cat ons serv ces including, but not lim ted to, private, broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless serv ces such as microwave backhaul. 

Add Utility Pole means a pole or tower owned by any utility company that is primarily used to support wires or cables necessary to the provis on of electrical or other utility serv ces regulated by the California Publ c Util ties 
Commission. 
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MVNA Suggested Definitions
Comment add/delete Language change

Add Adequate Coverage means, as determined by the Planning Commission, that a specific wireless carrier's personal wireless service coverage is such that the vast 
majority of its customers can successfully use the carrier's personal wireless service the vast majority of the time, in the vast majority of the geographic locations 
within the City, that the success rate of using their devices exceeds 97%, and that any geographic gaps in a carrier's gaps in personal wireless services are not 
significant gaps, based upon such factors including, but not limited to, lack of significant physical size of the gap, whether the gap is located upon a lightly traveled or 
lightly occupied area, whether only a small number of customers are affected by the gap, and/or whether or not the carrier's customers are affected for only limited 
periods of time. A wireless carrier's coverage shall not be deemed inadequate simply because the frequency or frequencies at which its customers are using its services 
are not the most preferred frequency of the wireless carrier

Change Antenna means that part of a wireless telecommunications facility designed to radiate or receive radio frequency signals or electromagnetic waves for the provision of 
services, including, but not limited to, cellular, paging, personal communications services (PCS) and microwave communications. Such devices include, but are not 
limited to, directional antennas, such as panel antenna, microwave dishes, and satellite dishes; omnidirectional antennas; wireless access points (Wi-Fi); and strand-
mounted wireless access points. This definition does not apply to broadcast antennas, antennas designed for amateur radio use, or satellite dishes designed for 
residential or household purposes.

Change Base Station means the same as defined by the FCC in 47 C.F.R. § l.4000l(b)(l), as may be amended, which defines that term as a structure or equipment at a fixed 
location that enables FCC-licensed or authorized wireless communications between user equipment and a communications network. The term does not encompass a 
tower as defined in 47 C.F.R. § l.4000l(b)(9) or any equipment associated with a tower. The term includes, but is not limited to, equipment associated with wireless 
communications services such as private, broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless  services such as microwave 
backhaul. The term includes, but is not limited to, radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies, and comparable 
equipment, regardless of technological configuration (including distributed antenna systems and small-cell networks). The term includes any structure other than a 
tower that, at the time the relevant application is filed with the State or local government under this section, supports or houses equipment described in 47 C.F.R. § 
1.4000 I(b)( 1)(i)-(ii) that has been reviewed and approved under the applicable zoning or siting process, or under another State or local regulatory review process, 
even if the structure was not built for the sole or primary purpose of providing such support. The term does not include any structure that, at the time the relevant 
application is filed with the State or local government under this section, does not support or house equipment described in 47 C.F.R. § 1.4000I(b)(1)(i)-(ii). 

Add Building-mounted means mounted to the side or facade, but not the roof, of a building or another structure such as a water tank, pump station, church steeple, 
freestanding sign or similar structure.

Add Cellular means an analog or digital wireless telecommunications technology that is based on a system of interconnected neighboring cell sites.  

Add City means City of Monterey.
Add Collocation means the same as defined by the FCC in 47 C.F R. § 1.4000l(bX2), as may be amended, which defines that term as the mounting or installation of 

transmission equipment on an eligible support structure for the purpose of transmitting or receiving radio frequency signals for communications purposes. As an 
illustration and not a limitation, the FCC's definition effectively means "to add" and does not necessarily refer to more than one wireless telecommunication facility 
installed at a single site.  

Add DBM (dBm) means decibel milliwatts, which is a concrete measurement of the wireless signal strength of wireless networks. Signal strengths are recorded in negative 
numbers and can range from approximately -30 dBm to -110 dBm. The closer the number is to 0 the stronger the cell signal.

Add Effective Prohibition means a finding by the Planning Commission that, based upon an applicant's submission of sufficient probative, relevant, and sufficiently 
reliable evidence, and the appropriate weight which the Commission deems appropriate to afford same, an applicant has established that an identified wireless carrier 
does not have adequate coverage as defined hereinabove, but suffers from a significant gap in its personal wireless services within the City and that a proposed 
installation by that applicant would be the least intrusive means of remedying that gap, such that a denial of the application to install such facility would effectively 
prohibit the carrier from providing personal wireless services within the City. Any determination of whether an applicant has established, or failed to establish, both the 
existence of a significant gap and whether its proposed installation is the least intrusive means of remedying such gap, shall be based upon substantial evidence, as is 
hereinafter defined.

Change Eligible Facilities Request means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(3), as may be amended, which defines that term as any request for 
modification of an existing tower or base station that does not substantially change the physical dimensions of such tower or base station, involving: (i) collocation of 
new transmission equipment; (ii) removal of transmission equipment; or (iii) replacement of  transmission equipment. 

Add Facility means a set of wireless transmitting and/or receiving equipment, including any associated electronics and electronics shelter or cabinet and generator.

Comment Mock-up is out of alpha order.
Add Notice of Effective Prohibition Conditions means a written notice which is required to be provided to the City at the time of the filing of any application, by all 

applicants at seeking any approval, of any type, for the siting, installation and/or construction of a PWSF, wherein the respective applicant asserts, claims or intends to 
assert or claim, that a denial of their respective application, by any agent, employee, commission or body of the City, would constitute an "effective prohibition" within 
the meaning of the Telecommunications Act, and concomitantly, that a denial of their respective application or request would violate Section 47 U.S.C. 
§332(c)(7)(B)(i)(II) of the TCA.

Add Personal Wireless Services means the same as defined in 47 U.S.C. § 332(c)(7)(CXi), as may be amended, which defines the term as commercial mobile services, 
unlicensed wireless services and common carrier wireless exchange access services.

Change Personal Wireless Service Facilities means the same as defined in 47 U.S.C. § 332(c)(7)(C)(i), as may be amended, which defines the term as facilities that 
provide personal wireless services. 
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Add Pole means a single shaft of wood, steel, concrete, or other material capable of supporting the equipment mounted thereon in a safe and adequate manner and as 
required by provisions of the Mill Valley Municipal Code. 

Add Probative Evidence means evidence which tends to prove facts, and the more a piece of evidence or testimony proves a fact, the greater its probative value, as shall 
be determined by the Planning Commission, as the finder-of-fact in determining whether to grant or deny applications for PTSW use permits under this provision of the 
City Code

Change Public Right-of-Way or Right-of-Way means any public street, public way, public alley or public place, laid out or dedicated, and the space on, above or below it, 
and all extensions thereof, and additions thereto, under the jurisdiction of the City. 

Add Reviewing Authority means the person or body who has the authority to review and either grant or deny a wireless telecommunications facility permit pursuant to 
this chapter. 

Add RF Radiation means radiofrequency radiation, that being electromagnetic radiation which is a combination of electric and magnetic fields that move through space as 
waves and which can include both Non-Ionizing radiation and Ionizing radiation.

Change Roof-top mounted means mounted directly on the roof of any building or structure, above the eave line of such building or structure.

Add Shot Clock means the applicable period which is presumed to be a reasonable period within which the Town is generally required to issue a final decision upon an 
application seeking special exception approval for the installation or substantial modification of a personal wireless services facility or structure, to comply with Section 
47 U.S.C. §332(c)(7)(B)(ii) of the TCA.

Add Site means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(6), as may be amended, which provides that for towers other than towers in the public rights-of-
way, the current boundaries of the leased or owned property surrounding the tower and any access or utility easements currently related to the site, and, for other 
eligible support structures, further restricted to that area in proximity to the structure and to other transmission equipment already deployed on the ground.

Change Small Wireless Facility means a personal wireless service facility that meets all of the following criteria:
(a) The facility does not extend the height of an existing structure to a total cumulative height of more than fifty (50) feet, from ground level to the top of the
structure and any equipment affixed thereto;
(b) Each antenna associated with the deployment is no more than three (3) cubic feet in volume;
(c) All wireless equipment associated with the facility, including any pre-existing equipment and any proposed new equipment, cumulatively total no more than
twenty-eight (28) cubic feet in volume;
(d) The facility is not located on tribal land; and
(e) The facility will not result in human exposure to radiofrequency radiation in excess of the applicable FCC safety standards set forth within Table 1 of
47 CFR §1.13lO(E)(l ).

Add                         Substantial Change means the same as defined by the FCC in 47 C F.R. § 1.4000l(b)(7), as may be amended, which defines that term differently based on the 
particular wireless facility type (tower or base station) and location (in or outside the public right-of-way). For clarity, this definition organizes the FCC's criteria and 
thresholds for a substantial change according to the wireless facility type and location. 
1. For towers outside the public rights-of-way, a substantial change occurs when:
   a) the proposed collocation or modification increases the overall height more than I0% or the height of one additional antenna array not to exceed 20 feet 
(whichever is greater); or 
   b) the proposed collocation or modification increases the width more than 20 feet from the edge of the wireless tower or the width of the wireless tower at the level 
of the appurtenance (whichever is greater); or
   c) the proposed collocation or modification involves the installation of more than the standard number of equipment cabinets for the technology involved, not to 
exceed four; or
   d) the proposed collocation or modification involves excavation outside the current boundaries of the leased or owned property surrounding the wireless tower, 
including any access or utility easements currently related to the site.
2.  For towers in the public rights-of-way and for all base stations, a substantial change occurs when:
   a)  the proposed collocation or modification increases the overall height more than I0% or I0 feet (whichever is greater); or
   b)  the proposed collocation or modification increases the width more than 6 feet from the edge of the wireless tower or base station; or
   c) the proposed collocation or modification involves the installation of any new equipment cabinets on the ground when there are no existing ground-mounted 
equipment cabinets; or
   d) the proposed collocation or modification involves the installation of any new ground-mounted equipment cabinets that are ten percent (10%) larger in height or 
volume than any existing ground-mounted equipment cabinets; or
   e) the proposed collocation or modification involves excavation outside the area in proximity to the structure and other transmission equipment already deployed on 

Add Substantial Evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. It means less than a preponderance but 
more than a scintilla of evidence

Add Telecommunications Tower or Tower means a freestanding mast, pole, guyed tower, lattice tower, free standing tower or other structure designed and primarily 
used to support wireless telecommunications facility antennas.  

Change Transmission Equipment means the same as defined by the FCC in 47 C.F.R. § 1.4000l(b)(8), as may be amended, which defines that term as equipment that 
facilitates transmission for any FCC-licensed or  authorized wireless communication service, including, but not limited to, radio transceivers, antennas, coaxial or fiber-
optic cable, and regular and backup power supply. The term includes equipment associated with wireless communications services including, but not limited to, private, 
broadcast, and public safety services, as well as unlicensed wireless services and fixed wireless services such as microwave backhaul.  

Add Utility Pole means a pole or tower owned by any utility company that is primarily used to support wires or cables necessary to the provision of electrical or other 
utility services regulated by the California Public Utilities Commission.  
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§17.46  Personal Wireless Service Facilities 

This Chapter §17.46 is intended to repeal and replace all previous versions of, and amendments 
to, Chapter §17.46 of the Carmel-by-the-Sea Municipal Code (“Municipal Code”), all of which 
are hereby repealed and replaced in their entirety by this Chapter §17.46 et. seq., as of the 
effective date hereof. 

No Personal Wireless Service Facility (PWSF) shall be sited, constructed, reconstructed, 
installed, materially changed or altered, expanded, or used unless in conformity with this 
Chapter.  

For the installation, construction, erection, relocation, substantial expansion, or material 
alteration of any PWSF, the City shall require a conditional use permit pursuant to the provisions 
of this Chapter, which shall be applied for in accord with the procedure set forth in Section 
§17.52.020, unless otherwise provided herein below.  

The performance of maintenance, routine maintenance, in-kind replacement of components, and/
or repairs (as defined herein) to an existing PWSF and/or existing personal wireless service 
equipment shall not require a conditional use permit. 

Each application for a conditional use permit under this Chapter and each individual PWSF for 
which an application for a conditional use permit is submitted shall be considered based upon the 
individual characteristics of each respective installation at each proposed location as an 
individual case. In other words, each installation, at each proposed location, shall be reviewed 
and considered independently for its own characteristics and potential impacts, irrespective of 
whether the proposed facility is designed and intended to operate independently or whether the 
installation is designed and/or intended to operate jointly as part of a Distributed Antenna 
System. 

§17.46.010  Purpose and Legislative Intent 
  
The purpose of this section is to promote the health, safety, and general welfare of the residents 
of the City of Carmel-by-the-Sea, to preserve, conserve and enhance the unique natural beauty 
and irreplaceable natural resources of the City consistent with the general purpose of, and 
Section G7-1 of the City’s General Plan/Coastal Land Use Plan, while simultaneously providing 
standards for the safe provision, monitoring, and removal of cell towers and other personal 
wireless service facilities consistent with applicable federal, state and local laws and regulations.  

Consistent with the balancing of interests which the United States Congress intended to embed 
with the federal Telecommunications Act of 1996 (hereinafter “the TCA”), Chapter 17.46 is 
intended to serve as a Smart Planning Provision, designed to achieve the four (4) simultaneous 
objectives of: (a) enabling personal wireless service providers to provide adequate personal 
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2. Filing Fees 

 The appropriate filing fees then being charged by the City for applications for conditional 
 use applications, site plan applications, and other related applications. 

3. A “Notice Address” 

 A “Notice Address,” that being a specific address to which the City, Planning 
Commission, and/or Director may mail any type of notice, and that the mailing of same 
to such address shall constitute sufficient notice to any applicant, co-applicant, and/or 
their attorney, to comply with any requirement under this section as well as any local, 
state and/or federal law 

4. Proof of Authorization for Site Occupancy 

Where an applicant is not the owner of the real property upon which it seeks to install its 
equipment or facility, they shall submit proof of authorization to occupy the site at issue. 
If the applicant is leasing all or a portion of real property upon which it intends to install 
its new facility or equipment, then the applicant shall provide a written copy of its lease 
with the owner of such property. The applicant may redact any financial terms contained 
within the lease, but it shall not redact any portion of the lease which details the amount 
of area leased nor the specific portion of the real property to which the applicant has 
obtained the right to occupy, access, or preclude others from entering. 

 Where an applicant is seeking to Co-Locate new equipment into an existing  
facility, it shall provide a copy of its written co-location agreement with the owner of  such 
pre-existing facility, from which it may redact any financial terms. 

5. A Drawn-To-Scale Depiction  

 The applicant shall submit drawn-to-scale depictions of its proposed wireless support  
structure and all associated equipment to be mounted thereon, or to be installed as part of  such 
facility, which shall clearly and concisely depict all equipment and the  measurements of 
same, to enable the Director to ascertain whether the proposed facility  would qualify as a 
small wireless facility as defined under this Chapter. 

If the applicant claims that its proposed installation qualifies as a small wireless facility 
within this Chapter, the drawn-to-scale depiction shall include complete calculations for 
all of the antennas and equipment of which the facility will be comprised, depicting that, 
when completed, the installation and equipment will meet the physical size limitations 
which enable the facility to qualify as a small wireless facility. 
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For applications seeking approval for the installation of a telecommunications tower or a 
personal wireless service facility that does not meet the definition of a small wireless 
facility, the applicant shall provide: 

 (i) A “Zone of Visibility Map” to determine locations from where the new   
 facility will be seen. 

(ii) A visual impact analysis which shall include photographic images taken  
from the perspectives of the properties situated in closest proximity to the 
location being proposed for the siting of the facility, as well as those 
properties which would reasonably be expected to sustain the most 
significant adverse aesthetic impacts due to such factors as their close 
proximity to the site, their elevation relative to the site, the existence or 
absence of a “clear line of sight” between the tower location and their 
location. 

 The photographic images shall depict the height at which the proposed 
facility shall stand when completed, including all portions and proposed 
attachments to the facility, including, but not limited to, the main support 
structure, all antennas, transmitters, whip antennas, lightning rods, t-bars, 
crossbars, and cantilever attachments which shall, in whole or in part, be 
affixed to it, any and all surrounding equipment compound(s), fencing, 
cellular equipment cabinets, transformers, transformer vaults and/or 
cabinets, sector distribution boxes, ice bridges, backup generators, 
including but not limited to equipment boxes, switch boxes, backup 
generators, ice bridges, etc., to the extent that any of such compound and/
or equipment will be visible from properties other than the property upon 
which the proposed tower and compound are to be installed. 

 The visual impact analysis shall include an assessment of alternative designs and 
color schemes, as well as an assessment of the visual impact of the proposed 
facility, taking into consideration any supporting structure which is to be 
constructed, as well as its base, guy wires, accessory structures, buildings, and 
overhead utility lines from abutting properties and streets.  

10. Alternative Site Analysis 

 A completed alternative site analysis of all potential less intrusive alternative sites which 
the applicant has considered, setting forth their respective locations, elevations, and 
suitability or unsuitability for remedying whatever specific wireless coverage needs the 
respective applicant or a specific Wireless Carrier is seeking to remedy by the installation 
of the new facility which is the subject of the respective application for a conditional use 
permit. 

 22

Attachment 4



 If, and to the extent that an applicant claims that a particular alternative site is 
unavailable, in that the owner of an alternative site is unwilling or unable to 
accommodate a wireless facility upon such potential alternative site, the applicant shall 
provide probative evidence of such unavailability, whether in the form of 
communications or such other form of evidence that reasonably establishes same. 

 The alternative site analysis shall contain:  
  

(a)  an inventory of all existing tall structures and existing or approved  
communications towers within a two-mile radius of the proposed site. 
(b) a map showing the exact location of each site inventoried, including latitude and 

longitude (degrees, minutes, seconds), ground elevation above sea level, the 
height of the structure and/or tower, and accessory buildings on the site of the 
inventoried location. 

(c) an outline of opportunities for shared use of an existing wireless facility as 
opposed to the installation of an entirely new facility.  

(d)  a demonstration of good-faith efforts to secure shared use from the owner of each 
potential existing tall structure and existing or approved communications tower, 
as well as documentation of the physical, technical, and/or financial reasons why 
shared usage is not practical in each case.  

11. FCC Compliance Report 

 An FCC compliance report, prepared by a licensed engineer, and certified under penalties 
of perjury, that the content thereof is true and accurate, wherein the licensed engineer 
shall certify that the proposed facility will be FCC compliant as of the time of its 
installation, meaning that the facility will not expose members of the general public to 
radiation levels that exceed the permissible radiation limits which the FCC has set. 

 If it is anticipated that more than one carrier and/or user is to install transmitters into the 
facility that the FCC compliance report shall take into account anticipated exposure from 
all users on the facility and shall indicate whether or not the combined exposure levels 
will, or will not exceed the permissible General Population Exposure Limits, or 
alternatively, the occupational Exposure Limits, where applicable.  

 Such FCC Compliance Report shall provide the calculation or calculations with which 
the engineer determined the levels of RF radiation and/or emissions to which the facility 
will expose members of the general public.  

 On the cover page of the report, the report shall explicitly specify: (a) Whether the 
applicant and their engineer are claiming that the appliable FCC limits based upon which 
they are claiming FCC compliance are the General Population Exposure Limits or the 
Occupational Exposure Limits. If the applicant and/or their engineer are asserting that the 
Occupational Exposure Limits apply to the proposed installation, they shall detail a 
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factual basis as to why they claim that the higher set of limits is applicable, (b) The exact 
minimum distance factor, measured in feet, which the applicant’s engineer used to 
calculate the level of radiation emissions to which the proposed facility will expose 
members of the general public. The minimum distance factor is the closest distance (i.e., 
the minimum distance) to which a member of the general public shall be able to gain 
access to the transmitting antennas mounted upon, or which shall be a part of, the 
proposed facility. 

12.   FCC License 

A copy of any applicable Federal Communications Commission license possessed by any 
carrier named as an applicant, co-applicant, or whose equipment is proposed for 
installation as of the time the application is being filed with the City. 

13. Effective Prohibition Claims 

The City is aware that applicants seeking approvals for the installation of new wireless 
Facilities often assert that federal law, and more specifically the TCA, prohibits the local 
government from denying their respective applications. 

In doing so, they assert that their desired facility is “necessary” to remedy one or more 
significant gaps in a carrier’s personal wireless service, and they proffer computer-
generated propagation maps to establish the existence of such purported gaps. 

The City is additionally aware that, in August 2020, driven by a concern that propagation 
maps created and submitted to the FCC by wireless carriers were inaccurate, the FCC 
caused its staff to perform actual drive tests, wherein the FCC staff performed 24,649 
tests, driving nearly ten thousand (10,000) miles through nine (9) states, with an 
additional 5,916 stationary tests conducted at 42 locations situated in nine (9) states. 

At the conclusion of such testing, the FCC Staff determined that the accuracy of the 
propagation maps submitted to the FCC by the wireless carriers had ranged from as little 
as 16.2% accuracy to a maximum of 64.3% accuracy.   1

As a result, the FCC Staff recommended that the FCC no longer accept propagation maps 
from wireless carriers without supporting drive test data to establish their accuracy. 
The City considers it of critical import that applicants provide truthful, accurate, 
complete, and sufficiently reliable data to enable the Planning Commission to render 
determinations upon applications for new wireless Facilities consistent with both the 
requirements of this Chapter and the statutory requirements of the TCA. 

See FCC Staff Report, GN Docket No. 19-367, https://docs.fcc.gov/public/attachments/1

DOC-361165A1.pdf
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Consistent with same, if, at the time of filing an application under this Chapter, an 
applicant intends to assert before the Planning Commission or the City that: (a) an 
identified wireless carrier suffers from a significant gap in its personal wireless services 
within the City, (b) that the applicant’s proposed installation is the least intrusive means 
of remedying such gap in services, and/or (c) that under the circumstances pertaining to 
the application, a denial of the application by the Planning Commission would constitute 
an “effective prohibition” under Section 47 U.S.C. §332 the TCA, then, at the time of 
filing such application, the applicant shall be required to file a written statement which 
shall be entitled: 

   “Notice of Effective Prohibition Conditions” 

If an applicant files a Notice of Effective Prohibition Conditions, then the applicant shall 
be required to submit Probative Evidence to enable the Planning Commission to 
reasonably determine: (a) whether or not the conditions alleged by the respective 
applicant exist, (b) whether there exists a significant gap or gaps in an identified wireless 
carrier’s personal wireless services within the City, (c) the geographic locations of any 
such gaps, and (d) the geographic boundaries of such gaps, to enable the Planning 
Commission to determine whether granting the respective application would be 
consistent with the requirements of this Chapter and the legislative intent behind same, 
and whether or not federal law would require the Planning Commission to grant the 
respective application, even if it would otherwise violate the Municipal Code, including, 
but not limited to, this Chapter. 

 The additional materials which the applicant shall then be required to provide shall  
include the following: 

 (a) Drive Test Data and Maps 

If, and to the extent that an applicant claims that a specific wireless carrier suffers from a 
significant gap in its personal wireless services within the City, the applicant shall 
conduct or cause to be conducted a drive test within the specific geographic areas within 
which the applicant is claiming such gap or gaps exist, for each frequency at which the 
carrier provides personal wireless services. The applicant shall provide the City and the 
Planning Commission with the actual drive test data recorded during such drive test, in a 
simple format which shall include, in table format: 

  (i)  the date and time for the test or test,  
  (ii) the location, in longitude and latitude of each point at which signal    
  strength was recorded and  
  (iii) each signal strength recorded, measured in DBM, for each frequency. 
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 Such data is to be provided in a separate table for each frequency at which the respective  
carrier provides personal wireless services to any of its end-use customers. 

  (iv) the applicant shall also submit drive test maps, depicting the actual    
  signal strengths recorded during the actual drive test, for each frequency at   
 which the carrier provides personal wireless services to its end-use     
customers. 

 If an applicant claims that it needs a “minimum” signal strength (measured 
in DBM) to remedy its gap or gaps in service, then for each frequency, the 
applicant shall provide three (3) signal strength coverage maps reflecting 
actual signal strengths in three (3) DBM bins, the first being at the alleged 
minimum signal strength, and two (2) additional three (3) DBM bin maps 
depicting signal strengths immediately below the alleged minimum signal 
strength claimed to be required.   

 By way of example, if the applicant claims that it needs a minimum signal 
strength of – 95 DBM to remedy its alleged gap in service, then the 
applicant shall provide maps depicting the geographic area where the gap 
is alleged to exist, showing the carrier’s coverage at – 95 to -98 DBM, -99 
to -101 DBM and -102 to -104 DBM, for each frequency at which the 
carrier provides personal wireless services to its end-use customers. 

 (b) Denial of Service and/or Dropped Call Records 

If and to the extent that an applicant claims that a specific wireless carrier suffers from a 
capacity deficiency, or a gap in service that renders the carrier incapable of providing 
adequate coverage of its personal wireless services within the City, then the applicant 
shall provide dropped call records and denial of service records evidencing the number 
and percentage of calls within which the carrier’s customers were unable to initiate, 
maintain and conclude the use of the carrier’s personal wireless services without actual 
loss of service, or interruption of service. 

14. Estimate for Cost of Removal of Facility 

A written estimate for the cost of the decommissioning, removal of the facility, including 
all equipment that comprises any portion or part of the facility, compound, and/or 
complex, as well as any accessory facility or structure, including the cost of the full 
restoration and reclamation of the site, to the extent practicable, to its condition before 
development in accord with the decommissioning and reclamation plan required herein 

15. Property Owner Consent & Liability Acknowledgement 
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A signed written consent from each owner of the subject real property upon which the 
respective applicant is seeking installation of its proposed personal wireless service 
facility, wherein the owner or owners, both authorize the applicant to file and pursue its 
conditional use permit application and acknowledge the potential landowner’s 
responsibility, under section §17.46.110 for engineering, legal and other consulting fees 
incurred by the City. 

§17.46.070  Design Standards 

 The following design standards shall apply to all applications for the siting, construction,  
maintenance, use, erection, movement, reconstruction, expansion, material change, or  
structural alteration of a personal wireless service facility. 

1. Small Wireless Facilities 

 Small Wireless Facilities (SWF) shall be sited to inflict the minimum adverse impacts  
upon individual residential properties, and specifically, to minimize, to the greatest extent  
reasonably feasible, adverse aesthetic impacts upon residential homes or reductions in  the 
property values of same. 

 SWFs attached to pre-existing wooden and non-wooden poles shall conform to the  
following criteria: 

 (a) Proposed antenna and related equipment shall meet:  

  (i)  design standards which the City may maintain and update as needed,   
  provided that the City makes its designed standards publicly available for    
 review by any potential applicant seeking approval for the installation    
of an SWF within the City, and 
  (ii) National Electric Safety Code (NESC) standards; and 
  (iii) National Electrical Code (NEC) standards. 

 (b) Antennas and antenna equipment, including but not limited to radios, cables,   
 associated shrouding, disconnect boxes, meters, microwaves, and conduit, which    
are mounted on poles, shall be mounted as close to the pole as technically     
feasible. They shall not be illuminated except as required by municipal, federal, or   
state authority, provided this shall not preclude deployment on a new or     
replacement street light.  

 (c) Antennas and associated equipment enclosures must be camouflaged to appear as   
 an integral part of the pole or be mounted as close to the pole as feasible. 
  Conduits and cabinets shall cover all cables and wiring to the extent that    
 it is technically feasible if allowed by the pole owner. The number of conduits    
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Before the date scheduled for the public hearing, the Planning Commission shall cause to 
be published a 

 “NOTICE OF PUBLIC HEARING FOR NEW WIRELESS FACILITY” 

Each “Notice of Public Hearing for New Wireless Facility” shall state the name or names 
of the respective applicant or co-applicants, provide a brief description of the personal 
wireless facility for which the applicant seeks a conditional use permit, and the date, 
time, and location of the hearing.   

Each “Notice of Public Hearing for New Wireless Facility” shall be published both: (a) 
once per week for two successive weeks in the official newspaper of the City as provided 
in §17.52.110(D); and (b) by mailing copies of such notice to property owners, as 
provided for herein below. 

The face of each envelope containing the notices of the public hearing shall state, in all 
bold typeface, in all capital letters, in a font size no smaller than 12 point, the words:  

 “NOTICE OF PUBLIC HEARING FOR NEW WIRELESS FACILITY” 

For Type I and Type III applications, notices of public hearing shall be mailed to all 
property owners whose real properties are situated within 300 feet of any property line of 
the real property upon which the applicant seeks to install its new wireless facility. If the 
site for the proposed facility is situated on, or adjacent to, a residential street containing 
twelve (12) houses or less, the Planning Commission shall additionally mail a copy of 
such notices to all homeowners on that street, even if their home is situated more than 
300 feet from any property line of the property upon which the applicant proposes to 
install its facility. 

For Type II and Type IV applications, the applicant shall mail such notices of public 
hearing to all property owners whose real properties are situated within 1,500 feet of any 
property line of the real property upon which the applicant seeks to install its new 
wireless facility. 

The applicant shall additionally post a notice upon the proposed site advising the public 
of the public hearing. 

Prior to the date of the hearing, the respective applicant shall file an Affidavit of Mailing, 
attesting to whom such notices were mailed by the applicant, and the content of the 
notices which were mailed to such recipients. 

§17.46.100 Factual Determinations to be Rendered by the Planning Commission 

 32

Attachment 4



1. Evidentiary Standards 

In determining conditional use permit applications for personal wireless service facilities, 
the Planning Commission shall have sole discretion to determine what probative evidence 
it shall require each applicant to produce in support of its application to enable the 
Commission to make each of the factual determinations enumerated below.  

By way of common examples of the types of evidence which the Commission may 
require an applicant to produce, are the following:  

(a) where an applicant is not the owner of the real property upon which it proposes to 
install a new wireless facility, the Commission can require the applicant to 
provide a copy of the applicant’s lease with the property owner (including any 
schedules, property descriptions, appendices or other attachments), from which 
the applicant may censor or delete any financial terms which would be irrelevant 
to the factual issues which the Commission is required to determine; 

(b) where the Commission deems it appropriate, the Commission can require the 
applicant to perform what is commonly known as a “balloon test” and to require 
the applicant to publish reasonably sufficient advance public notice of same, to 
enable the Commission, property owners, and the community, an opportunity to 
assess the actual adverse aesthetic impact which the proposed facility is likely to 
inflict upon the nearby properties and surrounding community; 

(c) where the applicant asserts a claim that a proposed facility is necessary to remedy 
one or more existing significant gaps in an identified wireless carrier’s personal 
wireless services, the Commission may require the applicant to provide drive-test 
generated coverage maps, as opposed to computer-generated coverage maps, for 
each frequency at which the carrier provides personal wireless services, to show 
signal strengths in bins of three (3) DBM each, to enable the Commission to 
assess the existence of such significant gaps accurately, and/or whether the carrier 
possesses adequate coverage within the geographic area which is the subject of 
the respective application. 

(d) where the applicant asserts that a potential less intrusive alternative location for a 
proposed facility is unavailable because the owner of the potential alternative site 
is incapable or unwilling to lease space upon such site to the applicant, the 
Commission may require the applicant to provide proof of such unwillingness in 
the form of communications to and from such property owner, and/or a sworn 
affidavit wherein a representative of the applicant affirms, under penalty of 
perjury, that they attempted to negotiate a lease with the property owner, what the 
material terms of any such offer to the property owner were, when the offer was 
tendered, and how, if at all, the property owner responded to such offer. 
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The Commission shall have sole discretion to determine, among other things, the 
relevance of any evidence presented, the probative value of any evidence presented, the 
credibility of any testimony provided, whether expert or otherwise, and the adequacy of 
any evidence presented. 

The Commission shall not be required to accept, at face value, any unsupported factual 
claims asserted by an applicant but may require the production of evidence reasonably 
necessary to enable the Commission to determine the accuracy of any factual allegations 
asserted by each respective applicant. 
Conclusory factual assertions by an applicant shall not be accepted as evidence by the 
Commission. 

2. Factual Determinations 

To decide applications for conditional use permits under this Section, the Planning 
Commission shall render factual determinations, which shall include two (2) specific 
types of factual determinations, as applicable. 

First, the Commission shall render local zoning determinations according to Section (a) 
hereinbelow. 

Then, if, and only if, an applicant asserts claims that:  

(i)  its proposed wireless facility or installation is necessary to remedy a significant  
gap in personal wireless services for an explicitly identified wireless carrier, and  that its 
proposed installation is the least intrusive means of remedying a  specifically identified 
significant gap or gaps, or 

(ii) that a denial of their application would materially inhibit an identified wireless  
carrier from providing personal wireless services to its end-use customers, 

then the Commission shall additionally render TCA determinations, in accord with 
Section (b) hereinbelow. 

The Commission shall separately record each factual determination it makes in a written 
decision and shall reference, or make note of, the evidence based upon which it rendered 
each of its factual determinations. 

Each factual determination made by the Commission shall be based upon Substantial 
Evidence.  
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For purposes of this provision, “Substantial Evidence” shall mean such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion. It means less than 
a preponderance but more than a scintilla of evidence. 

Evidence which the Commission may consider shall include any evidence submitted in 
support of an application, and any evidence submitted by anyone opposing a respective 
application, whether such evidence is in written or photographic form, or whether it is in 
the form of testimony by any expert, or any person who has personal knowledge of the 
subject of their testimony. The Commission may, of course, additionally consider as 
evidence any information or knowledge which they, themselves, personally possess, and 
any documents, records or other evidence which is a matter of public record, irrespective 
of whether such public record is a record of the City, or is a record of or is maintained by, 
another federal, state and/or other governmental entity and/or agency which maintains 
records which are available for, or subject to, public review. 

The requirements for specific factual determinations set forth below are intended to enure 
to the benefit of the City, its residents, and property owners, and not applicants.  

If, and to the extent that the Planning Commission fails to render one or more of such 
determinations, that omission shall not constitute grounds upon which the respective 
applicant can seek to annul, reverse or modify any decision of the Planning Commission. 

 (a) Local Zoning Determinations 

The Commission shall make the following factual determinations as to whether the  
application meets the requirements for granting a conditional use permit under this  
Chapter. 

 (i) Compliance with Chapter 17.64 

Whether the proposed installation will meet each of the conditions and standards 
set forth within Chapter 17.64 in the absence of which the Planning Commission 
is not authorized to grant a conditional use permit. 

 (ii) Potential Adverse Aesthetic Impacts 

Whether the proposed installation will inflict a significant adverse aesthetic 
impact upon properties that are located adjacent to, or in close proximity to, the 
proposed site, or any other properties situated in a manner that would sustain 
significant adverse aesthetic impacts by the installation of the proposed facility. 

 (iii) Potential Adverse Impacts Upon Real Estate Values 
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Whether the proposed installation will inflict a significant adverse impact upon 
the property values of properties that are located adjacent to, or in close proximity 
to the proposed site, or properties that are otherwise situated in a manner that 
would cause the proposed installation to inflict a significant adverse impact upon 
their value. 

 (iv) Potential Adverse Impact Upon the Character of the Surrounding    
  Community 

Whether the proposed installation will be incompatible with the use and/or 
character of properties located adjacent to or in close proximity to the proposed 
site or other properties situated in a manner that would cause the proposed 
installation to be incompatible with their respective use. 

 (v) Potential Adverse Impacts Upon Historic Properties or Historic Districts 

Whether the proposed installation will be incompatible with and/or would have an 
adverse impact upon, or detract from the use and enjoyment of, and/or character 
of a historic property, historic site, and/or historic district, including but not 
limited to historic structures, properties and/or districts which are listed on, or are 
eligible for listing on, the National Register of Historic Places.   

 (vi) Potential Adverse Impacts Upon Ridgelines or Other Aesthetic Resources   
  of The  City 

Whether the proposed installation will be incompatible with and/or would have an 
adverse aesthetic impact upon or detract from the use and enjoyment of, and/or 
character of, recognized aesthetic assets of the City including, but not limited to, 
scenic areas and/or scenic ridgelines, scenic areas, public parks, and/or any other 
traditionally or historically recognized valuable scenic assets of the City.    

 (vii) Sufficient Fall Zones 

Whether the proposed installation shall have a sufficient fall zone and/or safe 
zone around the facility to afford the general public safety against the potential 
dangers of structural failure, icefall, debris fall, and fire. 

 (viii) Mitigation 

Whether the applicant has mitigated the potential adverse impacts of the proposed 
facility to the greatest extent reasonably feasible. To determine mitigation efforts 
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on the part of the applicant, the mere fact that a less intrusive site, location, or 
design would cause an applicant to incur additional expense is not a reasonable 
justification for an application to have failed to propose reasonable mitigation 
measures. 

If when applying the evidentiary standards set forth in subparagraph (a) hereinabove, the 
Planning Commission determines that the proposed facility would not meet the standards 
set forth within Chapter 17.64, or that the proposed facility would inflict one or more of 
the adverse impacts described hereinabove to such a substantial extent that granting the 
respective application would inflict upon the City and/or its citizens and/or property 
owners the types of adverse impacts which this provision was enacted to prevent, the 
Planning Commission shall deny the respective application for a conditional use permit 
unless the Commission additionally finds that a denial of the application would constitute 
an Effective Prohibition, as provided for in Sections (b) and (c) immediately hereinbelow.  

 (b) TCA Determinations 

  In cases within which an applicant has filed a “Notice of Effective Prohibition   
 Conditions,” the Planning Commission shall make three (3) additional factual    
determinations, as listed herein below: 

  (i) Adequate Personal Wireless Services Coverage 

Whether the specific wireless carrier identified by the applicant has  
“adequate coverage” (as defined in §17.46.010) within the geographic areas 
which the applicant claims to need its proposed new facility to serve 

  (ii) Significant Gap in Personal Wireless Services of an Identified Carrier 

Whether the applicant has established, based upon probative evidence provided 
by the applicant and/or its representative, that a specific wireless carrier suffers 
from a significant gap in its personal wireless services within the City. 

In rendering such determination, the Commission shall consider factors including, 
but not necessarily limited to (a) whether the identified wireless carrier which is 
alleged to suffer from any significant gap in their personal wireless services has 
adequate service in its personal wireless services at any frequency being used by 
the carrier to provide personal wireless services to its end-use customers, (b) 
whether any such alleged gap is relatively large or small in geographic size, (c) 
whether the number of the carrier’s customers affected by the gap is relatively 
small or large, (d) whether or not the location of the gap is situated on a lightly 
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traveled road, or sparsely or densely occupied area, and/or (d) overall, whether the 
gap is relatively insignificant or otherwise relatively de minimis. 

A significant gap cannot be established simply because the carrier’s customers are 
currently using the carrier’s personal wireless services, but the frequency at which 
the customers are using such services is not the frequency most desired by the 
carrier. 

  (iii) Least Intrusive Means of Remedying Gap(s) in Service 

Whether the applicant has established based upon probative evidence provided by 
the applicant and/or its representative, that the installation of the proposed facility, 
at the specific site proposed by the applicant, and the specific portion of the site 
proposed by the applicant, and at the specific height proposed by the applicant is 
the least intrusive means of remedying whatever significant gap or gaps which the 
applicant has contemporaneously proved to exist as determined by the Planning 
Commission based upon any evidence in support of, and/or in opposition to, the 
subject application. 

In rendering such determination, the Commission shall consider factors including, 
but not necessarily limited to: (a) whether the proposed site is the least intrusive 
location at which a facility to remedy an identified significant gap may be located, 
and the applicant has reasonably established a lack of potential alternative less 
intrusive sites and lack of sites available for co-location, (b) whether the specific 
location on the proposed portion of the selected site is the least intrusive portion 
of the site for the proposed installation (c) whether the height proposed for the 
facility is the minimum height actually necessary to remedy an established 
significant gap in service, (d) whether or not a pre-existing structure can be used 
to camouflage the facility and/or its antennas, (e) whether or not, as proposed, the 
installation mitigates adverse impacts to the greatest extent reasonably feasible, 
through the employ of Stealth design, screening, use of color, noise mitigation 
measures, etc., and/or (f) overall whether or not there is a feasible alternative to 
remedy the gap through alternative, less intrusive substitute installations, such as 
the installation of multiple shorter installation, instead of a single microcell 
facility. 

(c) Finding of Effective Prohibition or Lack of Effective Prohibition 

If, when applying the evidentiary standards set forth in subparagraph (a) hereinabove, the 
Planning Commission affirmatively determines that: 

 (i) The identified wireless carrier has adequate coverage, or 
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permissible limits for electric and magnetic field strength and power density for transmitters, as 
codified within 47 CFR §1.1310(e)(1), Table 1 Sections (i) and (ii), as made applicable pursuant 
to 47 CFR §1.1310(e)(3). 

To ensure continuing compliance with such limits by all owners and/or operators of personal 
wireless service facilities within the City, all owners, and operators of personal wireless service 
facilities shall submit reports as required by this section.  

As set forth hereinbelow, the City may additionally require, at the owner and/or operator’s 
expense, independent verification of the results of any analysis set forth within any reports 
submitted to the City by an owner and/or operator.  

If an operator of a personal wireless service facility fails to supply the required reports or fails to 
correct a violation of the legally permissible limits described hereinabove, following notification 
that their respective facility is believed to be exceeding such limits, any conditional use permit or 
other zoning approval granted by the Planning Commission or any other board or representative 
of the City is subject to modification or revocation by the Planning Commission following a 
public hearing. 

1.    Initial Certification of Compliance with Applicable RF Radiation Limits 

Within forty-five (45) days of initial operation or a substantial modification of a personal 
wireless service facility, the owner and/or operator of each Telecommunications antenna 
shall submit to the Director a written certification by a licensed professional engineer, 
sworn to under penalties of perjury, that the facility’s radio frequency emissions comply 
with the limits codified within 47 CFR §1.1310(e)(1), Table 1 Sections (i) and (ii), as made 
applicable pursuant to 47 CFR §1.1310(e)(3).  

The engineer shall measure the emissions of the approved facility, including the cumulative 
impact from other nearby Facilities, and determine if such emissions are within the limits 
described hereinabove. 

A report of these measurements and the engineer’s findings with respect to compliance 
with the FCC’s Maximum Permissible Exposure (MPE) limits shall be submitted to the 
Director.  

If the report shows that the facility does not comply with applicable limits, then the owner 
and/or operator shall cease operation of the facility until the facility is brought into 
compliance with such limits. Proof of compliance shall be a certification provided by the 
engineer who prepared the original report. The City may require, at the applicant’s expense, 
independent verification of the results of the analysis. 

2. Random RF Radiofrequency Testing 
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At the operator’s expense, the City may retain an engineer to conduct random unannounced 
RF Radiation testing of such Facilities to ensure the facility’s compliance with the limits 
codified within 47 CFR §1.1310(e)(1) et seq.  

The City may cause such random testing to be conducted as often as the City may deem 
appropriate. However, the City may not require the owner and/or operator to pay for more 
than one test per facility per calendar year unless such testing reveals that one or more of 
the owner and/or operator’s facilities are exceeding the limits codified within 47 CFR 
§1.1310(e)(1) et seq., in which case the City shall be permitted to demand that the facility 
be brought into compliance with such limits, and to conduct additional tests to determine if, 
and when, the owner and/or operator thereafter brings the respective facility and/or 
facilities into compliance. 

If the City at any time finds that there is good cause to believe that a personal wireless 
service facility and/or one or more of its antennas are emitting RF radiation at levels in 
excess of the legal limits permitted under 47 CFR §1.1310(e)(1) et seq., then a hearing 
shall be scheduled before the Planning Commission at which the owner and/or operator of 
such facility shall be required to show cause why any and all permits and/or approvals 
issued by the City for such facility and/or facilities should not be revoked, and a fine 
should not be assessed against such owner and/or operator. 

Such hearing shall be duly noticed to both the public and the owner and/or operator of the 
respective facility or facilities at issue. The owner and/or operator shall be afforded not less 
than two (2) weeks written notice by first-class mail to its Notice Address. 

At such hearing, the burden shall be on the City to show that, by a preponderance of the 
evidence, the Facilities emissions exceeded the permissible limits under 47 CFR 
§1.1310(e)(1) et seq. 

In the event that the City establishes same, the owner and/or operator shall then be required 
to establish, by clear and convincing evidence, that a malfunction of equipment caused 
their failure to comply with the applicable limits through no fault on the part of the owner/
operator. 

If the owner and/or operator fails to establish same, the Planning Commission shall have 
the power to, and shall revoke any conditional use permit, variance, building permit, and/or 
any other form of zoning-related approval(s) which the Planning Commission, Director 
and/or any other representative of the City may have then issued to the owner and/or 
operator, for the respective facility. 

In addition, the Planning Commission shall impose a fine of not less than $1,000, nor more 
than $5,000 for such violation of subparagraph 1. hereinabove, or, in the case of a second 
offense within less than five (5) years, a minimum fine of $5,000, nor more than $25,000. 
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In the event that an owner or operator of one or more personal wireless service facilities is 
found to violate subparagraph 1. hereinabove, three or more times within any five (5) year 
period, then in addition to revoking any zoning approvals for the facilities which were 
violating the limits codified in 47 CFR §1.1310(e)(1) et seq., the Planning Commission 
shall render a determination within which it shall deem the owner/operator prohibited from 
filing any applications for any new wireless personal services facilities within the City for a 
period of five (5) years.  

§17.46.200 Bond Requirements, Removal of Abandoned Facilities and Reclamation 

1. Bond Requirement 

At, or prior to the filing of an application for a conditional use permit for the installation 
of a new personal wireless service facility, each respective applicant shall provide a 
written estimate for the cost of the decommissioning and removal of the facility, 
including all equipment that comprises any portion or part of the facility, compound and/
or complex, as well as any accessory facility or structure, including the cost of the full 
restoration and reclamation of the site, to the extent practicable, to its condition before 
development in accord with the decommissioning and reclamation plan required herein. 
The Planning Commission’s engineer shall review this estimate. 

Upon receiving a conditional use permit approval from the Planning Commission, and a 
building permit, prior to the commencement of installation and/or construction of such 
facility or any part thereof, the applicant shall file with the City a bond for a length of 
no less than three years in an amount equal to or exceeding the estimate of the cost of 
removal of the facility and all associated structures, fencing, power supply, and other 
appurtenances connected with the facility. The bond must be provided within thirty (30) 
days of the approval date and before any installation or construction begins.  

Replacement bonds must be provided ninety (90) days prior to the expiration of any 
previous bond.  

At any time, the City has good cause to question the sufficiency of the bond at the end 
of any three-year period, the owner and/or operator of the facility, upon request by the 
City, shall provide an updated estimate and bond in the appropriate amount.  

Failure to keep the bonds in effect is cause for removal of the facility at the owner's 
expense. A separate bond will be required for each facility, regardless of the number of 
owners or the location. 

2. Removal of Abandoned Facilities 
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Any personal wireless service facility that is not operated or used for a continuous 
period of twelve (12) consecutive months shall be considered abandoned. At the 
owner's expense, the owner of said facility shall be required to remove the facility and 
all associated equipment buildings, power supply, fence, and other items associated 
with such facility, compound and/or complex, and permitted with, the facility.  

If the facility is not removed within ninety (90) days, the bond secured by the facility 
owner shall be used to remove the facility and any accessory equipment and structures. 

§17.46.210 ADA Accommodations  

 The City of Carmel By The Sea seeks to comply with the Americans With    
Disabilities Act, and shall comply with same in the event that any person who is    
disabled within the meaning of the Act seeks a reasonable accommodation, to the    
extent that they are entitled to same under the Act. 

§17.46.220 General Provisions 

1. Balancing of Interests 

The City formally recognizes that, as has been interpreted by federal courts, when it 
enacted the TCA, Congress chose to preserve local zoning authority over decisions 
regarding the placement, construction, and modification of personal wireless facilities (47 
U.S.C. §332(c)(7)(A)) subject only to the limitations set forth in subsection §332(c)(7)
(b), consistent with the holding of the United States Court of Appeals in Sprint Spectrum 
L.P. v. Willoth, 176 F3d 630 (2nd Cir.1999) and its progeny, and the City has relied upon 
such federal courts’ interpretations of the TCA in enacting this Chapter. 

The City similarly embraces the federal courts’ determinations that the TCA was created 
to effectuate a balancing between the interests of facilitating the growth of wireless 
telephone service nationally and maintaining local control over the siting of wireless 
personal services facilities, as the Court additionally articulated in Omnipoint 
Communications Inc. v. The City of White Plains, 430 F3d. 529 (2nd Cir. 2005). This 
includes preserving to local governments, including the City of Carmel-by-the-Sea, the 
power to deny applications for the installation of wireless personal services facilities, 
based upon traditional grounds of zoning denials, including, but not limited to, the 
potential adverse aesthetic impacts or a reduction in property values which the 
construction of any proposed structure may inflict upon nearby properties or the 
surrounding community. 

This additionally includes the recognition that, under this balancing of interest test, “once 
an area is sufficiently serviced by a wireless service provider, the right to deny 
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applications (for new wireless facilities) becomes broader” Crown Castle NG East LLC 
v. The City of Hempstead, 2018 WL 6605857. 

It is the intent of the City that this Chapter be applied in a manner consistent with the 
balancing of interests codified within the TCA.  

Consistent with same, the City rejects and shall reject any current and/or future FCC 
interpretations of any provision of the TCA which are clearly inconsistent with, and/or 
are clearly contrary to, both the language of the TCA and binding decisions of the United 
States Court of Appeals and United States District Courts within this Circuit. 

This includes a rejection of any FCC interpretations inconsistent with Willoth and any 
claims that the FCA legally prohibits the Planning Commission from denying a permit 
application, based solely upon a claim that an applicant desires the installation of its new 
facility for “densification” of its existing personal wireless services, or to offer a new 
service, irrespective of whether or not the carrier already possesses adequate coverage 
within the City, and irrespective of the potential adverse impact which the installation of 
such new facility or facilities would inflict upon the City, its property owners, citizens 
and/or communities. 

2. Conflict With Federal or State Laws 

To the extent that any provision of this Chapter is found to conflict with any applicable 
federal or State law, it is the intent of the City that the remaining portion of this Chapter 
which has not been found to conflict with such law be deemed to remain valid and in full 
force and effect.
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May 24, 2022  
 
To:  All Planning Commissioners, City of Monterey 
 
Sandra Freeman,  Hansen Reed,  Michael Brassfield,  Michael Dawson,  Daniel 
Fletcher,  Terry Latasa, and  Stephen Millich.   
 
Dear Planning Commissioners of Monterey,  
 
This is an addendum to my previous letter of May 8, 2022, that you will find in the 
attachment.  As a homeowner in Monterey, I just received this alarming news and you 
will see in a separate attachment that my Fire Insurance on my home at 801 Dry Creek, 
Road, Monterey, is being cancelled on 08/15//2022 by my Insurance Company as our 
home location is in a High Risk for Fire Vicinity.   
 
We also know of other neighbors that have received the same type of shaking letter 
recently.  The importance of the Wireless Ordinance, being written strongly and 
carefully to protect the Monterey residents from these extreme heat generating Cell 
Facilities and Antennas is critical.  These heat radiating machines come with fans and 
warning signs yet still emit heat.  Could not a fan on any of this equipment malfunction?  
Global Warming is on the rise and in the daily news and California is back in another 
drought.  Monte Vista neighborhood, is particularly concerned being in a “Very High Fire 
Zone”, and the evacuation routes are in question and lacking for the population in an 
emergency exodus.   
 
The community of neighbors that strongly opposed the installation of these cell facilities 
in March 2018 absolutely wants the Wireless Ordinance to include these declarations 
for our safety:   
 

A setback distance of these antennas from our homes and schools, and any 
occupied structure, and we would like to match what Calabasas, CA has 
demanded and achieved as a setback of 1,000 feet. 

 
The neighbors want all equipment that can be put underground to be placed 
there for aesthetics of the beautiful Monterey Sanctuary and of course for fire 
prevention safety.   

 
Please see all other detailed requests in my original letter of May 8th, regarding the 
Wireless Ordinance, and the importance it plays in the future protection of all the 
residents of Monterey.  Thank you for your careful attention with this matter to protect 
the residents, our homes, and our lives.   
 
Sincerely,  
 
Dr. John Adamo  
Catherine Adamo  -  Monterey residents  
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May 8, 2022  
 
To:  All Planning Commissioners, City of Monterey 
 
Sandra Freeman,  Hansen Reed,  Michael Brassfield,  Michael Dawson,  Daniel 
Fletcher,  Terry Latasa, and  Stephen Millich.   
 
Dear Planning Commissioners of Monterey,  
 
A few years has passed since we were present in that overly crowded City Council 
Chambers on March 15, 2018 with unhappy residents opposing the Verizon Cell Tower 
plan to threaten their neighborhood, homes, and schools.  Now, with the distraction of 
the pandemic we are learning that the Wireless Ordinance originally drafted by the 
appointed Sub-Committee of selected neighbors, has been re-written, changed, and 
weakened again with different language and will allow countless and powerful 5G cell 
antennas to be still installed close to our homes.  With the Wireless Ordinance draft 
written as it is there is not even a setback of footage required on these radiation emitting 
antennas.  
 
Honorable Planning Commissioners, you must understand that the residents that fought 
so long for their right to choose in their own neighborhood would be completely 
outraged at the Wireless Ordinance being re-written, only to allow these 5G radiation 
antennas to be installed close to their homes, businesses, and schools.    
 
You are aware of the vital issues, especially in our natural and sensitive environment 
being filled with electromagnetic waves of 5G high frequency RF radiation going 24/7.  It 
is clear there is a threat as Hazard signs are posted on the never tested 5G radiation 
equipment, so it’s clear why residents don’t want them close to an occupied building.  
Also, remember what we covered before, that this radiation definitely generates extreme 
heat and the equipment, especially the antennas gets intently hot.  Why would anyone 
living in an environmentally sensitive neighborhood want 5G antennas close to their 
homes or schools with the intense heat they generate?   With global warming and intent 
fires on the rise why would we want these intently heated cell antennas peppered 
through our natural and vulnerable environment, close to our homes where we hope to 
sleep in safety?  Remember, August 2020 was not so long ago with the lightning fire 
storm and Monterey was extremely fortunate to only experience a heavy blanket of 
other people’s ashes. 
 
This is what we the residents of Monterey are demanding for our protection and peace 
of mind as necessary in the Wireless Ordinance:   
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The Neighbors Request:  We want the Wireless Ordinance to require a setback 
distance of these antennas from our homes and schools, and we would like to match 
what Calabasas, CA has demanded and achieved as a setback of 1,000 feet. 
 
The Neighbors Request:  Especially in our environmentally sensitive city of Monterey, 
we want all equipment that can be put underground to be placed there for aesthetics 
and fire prevention safety.  We want only designs that are unnoticeable and concealed 
and do not ruin or decrease the beauty of our natural sanctuary.   
 
The Neighbors Request:  We want a protective fall zone from the height of any antenna 
mounted on a monopole to be at least 1.5 times the space height between the poles to 
an occupied building.   
 
The Neighbors Request:  For any temporary and non-emergency cell towers within 500 
feet, the residents want mailed notices stating their time of use and their purpose.   
 
The Neighbors Request:  The Wireless Ordinance should give credibility to customer 
evidence of the residents and their testimony of reliable service, instead of just taking 
the word of the applicant based on their vague and confusing, statements of a coverage 
gap.  For instance, here in Monterey one of the signers of this letter had Verizon 
coverage for many years and there has been absolutely no dropped calls or static or 
interference whatsoever and the phone reception is perfect. 
 
The Neighbors Request:  For rights-of-way facilities, we want applicants to submit for 
review a Site Survey for safety and consideration of the residents. 
 
The Neighbors Request:  We want an independent review of RF radiation reports 
submitted by the applicants. 
 
We want to thank you Planning Commissioners for taking the extra care and time in 
considering the needs of the residents that live in Monterey, and for the extreme 
importance of the Wireless Ordinance to be written as strongly and clearly as possible 
to protect our health, our lives, our homes, and our unique and irreplaceable beautiful 
sanctuary.  We remained strongly united.  
 
Best to you for continued health and safety,  
 
Dr. John Adamo  
Catherine Adamo  
Charisse Carlile  
 
Monterey residents  
 
 

Attachment 4



Attachment 4



MVNA suggested changes to Wireless Ordinance

May 17th, 2022

Section Comment add/del Language change

38-112.4 A add to end of 
section

The City seeks to minimize, to the greatest extent possible, any unnecessary adverse 
impacts caused by the siting, placement, physical size, and/or unnecessary proliferation 
of, personal wireless service facilities, including, but not limited to, adverse aesthetic 
impacts, adverse impacts upon property values, adverse impacts upon the character of 
any surrounding properties and communities, adverse impacts upon historical and/or 
scenic properties and districts, and the exposure of persons and property to potential 
dangers such as structural failures, debris fall, and fire.
The City also seeks to ensure that, in applying this section, the Planning Commission 
("Commission") is vested with sufficient authority to require applicants to provide 
sufficient, accurate, and truthful probative evidence, to enable the Commission to render 
factual determinations consistent with both the provisions set forth herein below and 
the requirements of the TCA when rendering decisions upon such applications.
To achieve the objectives stated herein, the City seeks to employ the "General Authority" 
preserved to it under Section 47 U.S.C.A. §332(c)(7)(A) of the TCA to the greatest extent 
which the United States Congress intended to preserve those powers to the City, while 
simultaneously complying with each of the substantive and procedural requirements set 
forth within the subsection 47 U.S.C.A. §332(c)(7)(B) of the TCA.

38-112.4 D2 Comment This is creating a liability situation for the City, there are no height limits, no notification 
requirement (was removed by staff) nor is there any reference to requiring a liability 
policy, no time limit, and ten days is too long of a removal period. These towers can have 
significant visual and other impacts. Notification of surrounding properties should be 
required to be done by applicant, not City staff (restore subcommitee language regarding 
notification). No mention of required RF reports. Temporary cell towers only need be 
allowed for emergency purposes, not private events. We have not seen in any other 
ordinances that allow for private temporary cell towers. We are opposed to including this 
provision. Every carrier would have to be allowed to install if one is. There is no bond 
requirement to assure compliance.

38-112.4 E3 after e add A Drawn-To-Scale Depiction
The applicant shall submit drawn-to-scale depictions of its proposed wireless support 
structure and all associated equipment to be mounted thereon, or to be installed as part 
of such facility, which shall clearly and concisely depict all equipment and the 
measurements of same, to enable the Director to ascertain whether the proposed facility 
would qualify as a small wireless facility as defined under this Chapter.
If the applicant claims that its proposed installation qualifies as a small wireless facility 
within this Chapter, the drawn-to-scale depiction shall include complete calculations for 
all of the antennas and equipment of which the facility will be comprised, depicting that, 
when completed, the installation and equipment will meet the physical size limitations 
which enable the facility to qualify as a small wireless facility.

38-112.4 E3 after 
current h

add Site Survey.
For any new wireless telecommunication facilities proposed to be located within the
public right-of-way, the applicant shall submit a survey prepared, signed and stamped by 
a California licensed or registered engineer or surveyor. The survey shall identify and 
depict all existing boundaries, encroachments and other structures within two hundred 
fifty (250) feet from the proposed project site, which includes without limitation all: (i) 
traffic lanes; (ii) all private properties and property lines; (iii) above and below grade 
utilities and related structures and encroachments; (iv) fire hydrants, roadside call boxes 
and other public safety infrastructure; (v) streetlights, decorative poles, traffic signals and 
permanent signage; (vi) sidewalks, driveways, parkways, curbs, gutters and storm drains; 
(vii) benches, trash cans, mailboxes, kiosks, and other street furniture; and (viii) existing 
trees, oak trees, planters and other landscaping features;”

38-112.4 E3l remove Photographs and Photo Simulations. Accurate color photographs and photo simulations 
that show the proposed facility in context of the site from reasonable line-of- sight 
locations from public streets or other adjacent viewpoints, together with a map that 
shows the photo location of each view angle.
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" replace with Visual Impact Analysis
A completed visual impact analysis, which, at a minimum, shall include the following:
(a) Small Wireless Facilities
For applications seeking approval for the installation of a small wireless facility, the 
applicant shall provide a visual impact analysis which shall include photographic images 
taken from the perspectives of the properties situated in closest proximity to the location 
being proposed for the siting of the facility, as well as those properties which would 
reasonably be expected to sustain the most significant adverse aesthetic impacts due to 
such factors as their close proximity to the site, their elevation relative to the site, the 
existence or absence of a "clear line of sight" between the tower location and their 
location.
(b) Telecommunications Towers and Personal Wireless Service Facilities which do not 
meet the definition of a Small Wireless Facility
For applications seeking approval for the installation of a telecommunications tower or a 
personal wireless service facility that does not meet the definition of a small wireless 
facility, the applicant shall provide:
(i) A "Zone of Visibility Map" to determine locations from where the new facility will be 
seen. 
(ii) A visual impact analysis which shall include photographic images taken from the 
perspectives of the properties situated in closest proximity to the location being 
proposed for the siting of the facility, as well as those properties which would reasonably 
be expected to sustain the most significant adverse aesthetic impacts due to such factors 
as their close proximity to the site, their elevation relative to the site, the existence or 
absence of a "clear line of sight" between the tower location and their location.
The photographic images shall depict the height at which the proposed facility shall 
stand when completed, including all portions and proposed attachments to the facility, 
including, but not limited to, the main support structure, all antennas, transmitters, whip 
antennas, lightning rods, t-bars, crossbars, and cantilever attachments which shall, in 
whole or in part, be affixed to it, any and all surrounding equipment compound( s), 
fencing, cellular equipment cabinets, transformers, transformer vaults and/or cabinets, 
sector distribution boxes, backup generators, including but not limited to equipment 
boxes, switch boxes, backup generators, ice bridges, etc., to the extent that any of such 
compound and/or equipment will be visible from properties other than the property 
upon which the proposed tower and compound are to be installed. The visual impact 
analysis shall include an assessment of alternative designs and color schemes, as well as 
an assessment of the visual impact of the proposed facility, taking into consideration any 
supporting structure which is to be constructed, as well as its base, guy wires, accessory 
structures, buildings, and overhead utility lines from abutting properties and streets.

38-112.4 E3n
(Hazard Cert)

add after n
(safety cert)

(Restore deleted windoad study language adopted by the study committee)
Safety certification shall include a wind load analysis. 
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38-112.4 E3q modify Combine following City and Campanelli to create strongest language.

Applicant shall submit a RF exposure compliance report prepared by a RF licensed 
engineer. The report shall include a certification by the engineer that the facility complies 
with FCC RF standards, be prepared in accordance with FCC guidelines, and include the 
calculations and information on which the engineer relied. The report shall clearly 
identify any areas where exposure would exceed occupational or general FCC exposure 
limits, vertically and horizontally, and shall include drawings that show those areas in 
relation to the proposed structure, adjoining buildings, and property lines. The report 
shall clearly identify any measures that must be taken to ensure compliance with FCC 
rules. The report’s analysis will be based on a “worst case” scenario, and assuming all 
antennas are operating at maximum output.

An FCC compliance report, prepared by a licensed engineer, and certified under penalties 
of perjury, that the content thereof is true and accurate, wherein the licensed engineer 
shall certify that the proposed facility will be FCC compliant as of the time of its 
installation, meaning that the facility will not expose members of the general public to 
radiation levels that exceed the permissible radiation limits which the FCC has set.
If it is anticipated that more than one carrier and/or user is to install transmitters into the 
facility that the FCC compliance report shall take into account anticipated exposure from 
all users on the facility and shall indicate whether or not the combined exposure levels 
will, or will not exceed the permissible General Population Exposure Limits, or 
alternatively, the occupational Exposure Limits, where applicable.
Such FCC Compliance Report shall provide the calculation or calculations with which the 
engineer determined the levels of RF radiation and/or emissions to which the facility will 
expose members of the general public. On the cover page of the report, the report shall 
explicitly specify: (a) Whether the applicant and their engineer are claiming that the 
appliable FCC limits based upon which they are claiming FCC compliance are the General 
Population Exposure Limits or the Occupational Exposure Limits. If the applicant and/or 
their engineer are asserting that the Occupational Exposure Limits apply to the proposed 
installation, they shall detail a factual basis as to why they claim that the higher set of 
limits is applicable, (b) The exact minimum distance factor, measured in feet, which the 
applicant's engineer used to calculate the level of radiation emissions to which the 
proposed facility will expose members of the general public. The minimum distance 
factor is the closest distance (i.e., the minimum distance) to which a member of the 
general public shall be able to gain access to the transmitting antennas mounted upon, 
or which shall be a part of, the proposed facility.
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38-112.4 E3u add A completed alternative site analysis of all potential less intrusive alternative sites which 
the applicant has considered, setting forth their respective locations, elevations, and 
suitability or unsuitability for remedying whatever specific wireless coverage needs the 
respective applicant or a specific Wireless Carrier is seeking to remedy by the installation 
of the new facility which is the subject of the respective application for a PWSF use 
permit.
If, and to the extent that an applicant claims that a particular alternative site is 
unavailable, in that the owner of an alternative site is unwilling or unable to 
accommodate a wireless facility upon such potential alternative site, the applicant shall 
provide probative evidence of such unavailability, whether in the form of 
communications or such other form of evidence that reasonably establishes same. The 
alternative site analysis shall contain:
(a) an inventory of all existing tall structures and existing or approved communications 
towers within a two-mile radius of the proposed site.
(b) a map showing the exact location of each site inventoried, including latitude and 
longitude (degrees, minutes, seconds), ground elevation above sea level, the height of 
the structure and/or tower, and accessory buildings on the site of the inventoried 
location.
(c) an outline of opportunities for shared use of an existing wireless facility as opposed to 
the installation of an entirely new facility.
(d) a demonstration of good-faith efforts to secure shared use from the owner of each 
potential existing tall structure and existing or approved communications tower, as well 
as documentation of the physical, technical, and/or financial reasons why shared usage is 
not practical in each case.
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38-112.4 E3v add Effective Prohibition Claims
The City is aware that applicants seeking approvals for the installation of new wireless 
Facilities often assert that federal law, and more specifically the TCA, prohibits the local 
government from denying their respective applications. In doing so, they assert that their 
desired facility is "necessary" to remedy one or more significant gaps in a carrier's 
personal wireless service, and they proffer computer- generated propagation maps to 
establish the existence of such purported gaps. The City is additionally aware that, in 
August 2020, driven by a concern that propagation maps created and submitted to the 
FCC by wireless carriers were inaccurate, the FCC caused its staff to perform actual drive 
tests, wherein the FCC staff performed 24,649 -tests, driving nearly ten thousand 
(10,000) miles through nine (9) states, with an additional 5,916 stationary tests 
conducted at 42 locations situated in nine (9) states. At the conclusion of such testing, 
the FCC Staff determined that the accuracy of the propagation maps submitted to the 
FCC by the wireless carriers had ranged from as little as 16.2% accuracy to a maximum of 
64.3% accuracy. As a result, the FCC Staff recommended that the FCC no longer accept 
propagation maps from wireless carriers without supporting drive test data to establish 
their accuracy. A copy of the FCC Staffs 66-page report is made a part of this Chapter as 
per https://docs.fcc.gov/public/attachments/DOC-361165A1.pdf. The City considers it of 
critical import that applicants provide truthful, accurate, complete, and sufficiently 
reliable data to enable the Planning Commissiin to render determinations upon 
applications for new wireless Facilities consistent with both the requirements of this 
Chapter and the statutory requirements of the TCA.
Consistent with same, if, at the time of filing an application under this Chapter, an 
applicant intends to assert before the Planning Commissiin or the City that: (a) an 
identified wireless carrier suffers from a significant gap in its personal wireless services 
within the City, (b) that the applicant's proposed installation is the least intrusive means 
of remedying such gap in services, and/or (c) that under the circumstances pertaining to 
the application, a denial of the application by the Planning Board would constitute an 
"effective prohibition" under Section 47 U.S.C. §332 the TCA, then, at the time of filing 
such application, the applicant shall be required to file a written statement which shall be 
entitled:
"Notice of Effective Prohibition Conditions"
If an applicant files a Notice of Effective Prohibition Conditions, then the applicant shall 
be required to submit Probative Evidence to enable the Planning Commission to 
reasonably determine: (a) whether or not the conditions alleged by the respective 
applicant exist, (b) whether there exists a significant gap or gaps in an identified wireless 
carrier's personal wireless services within the City, (c) the geographic locations of any 
such gaps, and (d) the geographic boundaries of such gaps, to enable the Planning 

" remove If applicant contends that denial of the application would result in an effective 
prohibition under federal law, or otherwise violate federal law such that a 
permit must issue, it must provide all facts that it relies upon for that claim.

" remove Applicants who claim that denial would be a “prohibition” or “effective 
prohibition” are encouraged to address at least the following:
i.If it is contended that compliance with an aesthetic standard is not 
reasonable, explain why in detail, and describe alternatives considered in 

"... v remove Current signal coverage, by providing maps showing existing coverage in the 
area to be serviced by the proposed facilities. In order to be treated as 
probative, maps shall be dated, and based on data collected within the prior six 
months or less, to reflect all facilities installed inside and outside of the City as 
of the date of the application that may affect coverage.

38-112.4 E6 
(Applications 

Available Online)

remove Except where good cause has been shown, as determined by the Director,

" remove or as soon thereafter as practical
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" Comment Mandatory and timely posting of all applications was important to all Sub 
Committee representatives to allow public scrutiny and study of all PWSF 
applications, especially in response to shortened shot clocks. This language was 
changed by the staff to provide exceptions which was counter to the I tent of 
Sub Committee and interests of the sublime expressed at their Sub Committee 
meetings.

38-112.4 F4c add Small Wireless Facilities
(a) Within Business and Industrial Districts the minimum setback shall be fifty (50) feet, 
unless the facility is being installed upon a pre-existing utility pole or other utility 
structure. (b) Within all residentially-zoned and other districts, all small wireless facilities 
shall be set back a minimum of 300 feet from any residential dwelling or structure, 
unless the facility is being installed upon a pre-existing utility pole or is being co-located 
upon a pre-existing personal wireless service facility.
Cell Towers and all Personal Wireless Service Facilities that do not meet the definition of 
a Small Wireless Facility
(a) Each proposed wireless personal service facility and personal wireless service facility 
structure, compound, and complex shall be located on a single lot and comply with 
applicable setback requirements. Adequate measures shall be taken to contain on-site all 
debris from tower failure and preserve the privacy of any adjoining residential 
properties.
(b) Each lot containing a wireless personal service facility and personal wireless service 
facility structure, compound, and complex shall have the minimum area, shape, and 
frontage requirements generally prevailing for the zoning district where located and such 
additional land if necessary to meet the setback requirements of this section.
(c) Cell towers and personal wireless service facilities that do not meet the definition of a 
small wireless facility, shall maintain a minimum setback of a distance equal to one 
hundred ten (110%) percent of the height of the facility, for front yard setbacks, rear 
yard setbacks and side yard setbacks, in all zoning districts.

" remove w

38-112.4 F7d add before i. A 1500 ft separation shall be maintained between wireless facilities within the 

38-112.4 F7f question What are I, ii and iii
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38-112.4 J1 add after "...38-
159"

upon each PWSF use permit, consistent with the procedures in §38-159), except the 
Planning Commission shall have authority to schedule such additional or more frequent 
public hearings as may be necessary to comply with the applicable shot clocks imposed 
upon the City and the Planning Commission under the requirements of the TCA.
Required Public Notices
The Planning Commission shall ensure that both the public and property owners whose 
properties might be adversely impacted by the installation of a wireless facility receive 
Notice of any public hearing pertaining to same and shall ensure that they are afforded 
an opportunity to be heard concerning same.
Before the date scheduled for the public hearing, the Planning Commission shall cause to 
be published a
"NOTICE OF PUBLIC HEARING FOR NEW WIRELESS FACILITY"
Each "Notice of Public Hearing for New Wireless Facility" shall state the name or names 
of the respective applicant or co-applicants, provide a brief description of the personal 
wireless facility for which the applicant seeks a special permit, and the date, time, and 
location of the hearing.
Each "Notice of Public Hearing for New Wireless Facility" shall be published both: (a) 
once per week for two successive weeks in the official newspaper of the Cityscape and 
(b) by mailing copies of such notice to property owners, as provided for herein below.
The face of each envelope containing the notices of the public hearing shall state, in all 
bold typeface, in all capital letters, in a font size no smaller than 12 point, the words:
"NOTICE OF PUBLIC HEARING FOR NEW WIRELESS FACILITY"
Notices of public hearing shall be mailed to all property owners whose real properties are 
situated within 300 feet of any property line of the real property upon which the 
applicant seeks to install its new wireless facility. If the site for the proposed facility is 
situated on, or adjacent to, a residential street containing twelve (12) houses or less, the 
Planning Board shall additionally mail a copy of such notices to all homeowners on that 
street, even if their home is situated more than 300 feet from any property line of the 
property upon which the applicant proposes to install its facility.
Prior to the date of the hearing, the respective applicant shall file an Affidavit of Mailing, 
attesting to whom such notices were mailed by the applicant, and the content of the 
notices which were mailed to such recipients.
2. Factual Determinations to be Rendered by the Planning Commission
The Planning Commission shall have sole discretion to determine what probative 
evidence it shall require each applicant to produce in support of its application to enable 
the Board to make each of the factual determinations enumerated below.
By way of common examples of the types of evidence which the Commission may 
require an applicant to produce, are the following:
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38-112.4 M2 add after section 
1

As disclosed upon the FCC's public internet website, personal wireless services facilities 
erected at any height under 200 feet are not required to be registered with the FCC.
Of even greater potential concern to the City is the fact that the FCC does not enforce 
the RF radiation limits codified within the CFR by either: (a) testing the actual radiation 
emissions of wireless Facilities either at the time of their installation or at any time 
thereafter, or (b) requiring their owners to test them. See relevant excerpts from the 
FCC' s public internet website. This means that when wireless Facilities are constructed 
and operated within the City, the FCC will have no idea where they are located and no 
means of determining, much less ensuring, that they are not exposing residents within 
the Town and/or the general public to Illegally Excessive levels of RF Radiation.
The City deems it to be of critical importance to the health, safety, and welfare of the 
City, its residents, and the public at large that personal wireless service facilities do not 
expose members of the general public to levels of RF radiation that exceed the limits 
which have been deemed safe by the FCC, and/or are imposed under CFR.
In accord with the same, the City enacts the following RF Radiation testing requirements 
and provisions set forth herein below.
No wireless telecommunications facility shall at any time be permitted to emit illegally 
excessive RF Radiation as defined in §, or to produce power densities that exceed the 
legally permissible limits for electric and magnetic field strength and power density for 
transmitters, as codified within 47 CFR §1.1310(e)(1), Table 1 Sections (i) and (ii), as 
made applicable pursuant to 47 CFR §1.1310(e)(3).
To ensure continuing compliance with such limits by all owners and/or operators of 
personal wireless service facilities within the City, all owners, and operators of personal 
wireless service facilities shall submit reports as required by this section.
As set forth hereinbelow, the Town may additionally require, at the owner and/or 
operator's expense, independent verification of the results of any analysis set forth 
within any reports submitted to the Town by an owner and/or operator.
If an operator of a personal wireless service facility fails to supply the required reports or 
fails to correct a violation of the legally permissible limits described hereinabove, 
following notification that their respective facility is believed to be exceeding such limits, 
any special exception or other zoning approval granted by the Planning Commission or 
representative of the City is subject to modification or revocation by the Planning 
Commission following a public hearing.
Initial Certification of Compliance with Applicable RF Radiation Limits
Within (30) days of initial operation or a substantial modification of a personal wireless 
service facility, the owner and/or operator of each Telecommunications antenna
shall submit to the Building Inspector a written certification by a licensed professional 
engineer, sworn to under penalties of perjury, that the facility's radio frequency 

Attachment 4



38-112.4 M2 add after section 
above

Random RF Radiofreguency Testing
At the operator's expense, the Town may retain an engineer to conduct random 
unannounced RF Radiation testing of such Facilities to ensure the facility's compliance 
with the limits codified within 47 CFR §1.1310(e)(1) et seq.
The Town may cause such random testing to be conducted as often as the Town may 
deem appropriate. However, the Town may not require the owner and/or operator to 
pay for more than one test per facility per calendar year unless such testing reveals that 
one or more of the owner and/or operator's facilities are exceeding the limits codified 
within 47 CFR §1.1310(e)( 1) et seq., in which case the Town shall be permitted to 
demand that the facility be brought into compliance with such limits, and to conduct 
additional tests to determine if, and when, the owner and/or operator thereafter brings 
the respective facility and/or facilities into compliance.
If the Town at any time finds that there is good cause to believe that a personal wireless 
service facility and/or one or more of its antennas are emitting RF radiation at levels in 
excess of the legal limits permitted under 47 CFR §1.1310(e)(1) et seq., then a hearing 
shall be scheduled before the Planning Board at which the owner and/or operator of 
such facility shall be required to show cause why any and all permits and/or approvals 
issued by the Town for such facility and/or facilities should not be revoked, and a fine 
should not be assessed against such owner and/or operator.
Such hearing shall be duly noticed to both the public and the owner and/or operator of 
the respective facility or facilities at issue. The owner and/or operator shall be afforded 
not less than two (2) weeks written notice by first-class mail to its Notice Address.

At such hearing, the burden shall be on the City to show that, by a preponderance of the 
evidence, the Facilities emissions exceeded the permissible limits under 47 CFR 
§1.1310(e)(1) et seq. In the event that the City establishes same, the owner and/or 
operator shall then be required to establish, by clear and convincing evidence, that a 
malfunction of equipment caused their failure to comply with the applicable limits 
through no fault on the part of the owner/ operator. If the owner and/or operator fails to 
establish same, the Planning Commission shall have the power to, and shall revoke any 
use permit, variance, building permit, and/or any other form of zoning-related 
approval(s) which the Planning Commission, Zoning Board of Appeals, Director and/or 
any other representative of the City may have then issued to the owner and/or operator, 
for the respective facility. In addition, the Planning Commission shall impose a fine of not 
less than $1,000, nor more than $5,000 for such violation of subparagraph 1. 
hereinabove, or, in the case of a second offense within less than five (5) years, a 
minimum fine of $5,000, nor more than $25,000. In the event that an owner or operator 
of one or more personal wireless service facilities is found to violate subparagraph 1. 

Additional comments

Annual 
Recertification

(1) each active small cell installation is covered by liability insurance in the 
amount of $2,000,000 per installation, naming the City as additional insured; 
and (2) each active installation has been inspected for safety and found to be 
in sound working condition and in compliance with all federal safety 
regulations concerning RF exposure limits. (see Americans for Responsible 
Technology Model Ordinance at -
https://mdsafetech.files.wordpress.com/2019/07/model-ordinance-americans- 
for-responsible-technology-2019.pdf )

Public Rights-of-
Way Facilities

Right of way rules including a 1500 ft separation between wireless facilities
A 1500' separation shall be required between wireless facilities. 

Setbacks All wireless facilities should be 50 ft from any residence and should be 500 ft 
from any school.

Max size Maximum equipment volume including transformers, antennaes and other 
boxed electronics on any sigle pole is limited to 10 cubic feet (eg. 1 large 
transformer). Any euipment larger than this  needs to be undergrounded.  

should/shall All instances of  "should" shall be repalces with "shall". 
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